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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL No. 27/86

BEFORE: The Hon. Mr. Justice Rowe, President
The Hon. Mr. Justice Carey, J.A.
The Hon. Mr. Justice Downer, J.A. (Ag.)

REGINA v.. DONOVAN HALL

- K. Pantry, Deputy Director of Public Prosecutions
[ and Donaree Banton for the Crown.

H. Edwards, Q9.C. for the applicent.

15th January, 1987

ROWE, P.:

The applicant in this case Donovan Hall was
convicted before Mr. Justice Malcclm in the High Court
Division of the Gun Court on the 12th March, 19¢6, of
illegal possession of firearm, and of shooting with intent,
and he was sentenced to serve imprisonment of & years at
hard labour on the count for illegal possessicn of firearm,
and inexplicably, he was given a smaller sentence of 6
years for shooting with intent. However, the two sentences
were set to run concurrently, and consequently, there really
was nc harm done.

The prosecution's case was a rather simple one.

It came from district constable Rodney Ellis, who said that
on the 12th October, 1984, he along, with two other district

constables, one by the name of Thompson, were sent out on



ffoot-patrol 1n t e Clty Centre Pollce area.;' They were
_-proceedlng along Prrn ess Street and then they observed

a- Uroup of men, some elght 1n all descr;bed by dlstrlct

”constatle Ellls 2as some hav1ng h1gh powered weaoons, some

5hand guns,.one 2 Pnzfe and somethrng 1ook1ng 11ke an apron,f o

and 1n thls group of nen,sald d15tr1ct coastable Ellls,&:
was the appllcant Hall.i_ When flrst observed the men ﬁere?II
some flve chalns away | The dlstrlct constﬂbles contlnued i

--wa1k1ng = The streets were Ilghted w1th street llvhts but -

when the dlstrlct constables were about 1 chalns away from? f.
- the men, the men ooeaed frre and they9 the dlstrlct “; _‘. |
- constables, returned flre,lbut dld not remazn 1n the roadway

'as Slttlng targets.-f It appears that on- thc 51de walk of i

':Pr1ncess Street at that partlcular trme,iwere a number of  -'
-hlggler stalls occupred by thelr owners.-_ The dlstrlct
sconstables took cover by gorng onto the srde*walk between the

'fstalls and from those p051trons drstrlct constable Ellls

_kept an eye on the meng'and the f1r1ng co nued.
| Dlstrrct constable Ellls sa1d the ﬁen scattered ﬁ;é

'one ran up Prlncess Street and he chased that man caught?:é

__hlm somc dlstance up, and that man turned out to be +he _fi;

3app11cant Hall.:_;_"

At the tlme when Pall was taken the dlstrlct f5f7d
constable sa1d be as?ed Hall '”Where 1s tne gun that Youd;f
_had " and Hall sald he had thrown 1t between the stallsyioﬁ

Hall was taken to where the othe o

and the hlgglers then. f

__drstrlct constable Was aad 1t was observed tha

;fsome nerson 1n3ured lyrng on the road Tbe dlstrlct

dconstables approached 1ﬂtend1ug to see what was wrono w1th

'thls person 1y1nv on tne road when another burst of gun—fflz S

_aflre started and they had to retreat,. Tﬁey Called for_lfl':'

'relnforcement wh1ch efenttally cam .f- In thc meantlme,




however, dlstrlrt r'ons‘t:eb.te Thompson compliained of bev1ng
been shot_aid he snowed the Wound ‘to his hand ' He was
taken to the Posnlt 1 ' The ma e;who was 1pjured on “the’ ;f“
road WasH also tafen tu the hospltal - i ) -
o A Drosecutlo wasllald acaljst the aﬁvllcant
andaa& hls trlai Lhe_dcfence flrstly,'k- that he was not'
thene at all that tﬂf nollce had ‘held on to hlm Wlthout |
any reason and tﬁut he had nethlnc to do with ﬂ&y 1nC1dent:
fconccrnlng a sbootlnr N The defence furthcl was that the
trlal could not aucceod in the absence o¥ a £1rearm there:
%”being no proper descrlptlon glven bv dlstrlct constable
E11lis. tFurtherg i{ w*alsll:s'ai;i that Ellis wes ;ot?fhe;"
:berson who 1a1d 3old qf the epnllcant a:'ﬁll endvthis”weel
shown up because”ot some ﬂlscreban01es wh1c% ﬁwpeared in
the statement of Poll; as glve1 to tﬂe QOlLCC of icer who
lnves:tlo-ated s B ARt L T .. " ” Y
B The leﬂrned trlal Judge resolved ﬂll the dlfflcultles
in the case and 10Lné the appllcant gu11ty'as.chaféed.liaw'

On anpeﬂl,.Mr; Edwards has taken e.lﬂrge euﬁber of
ﬁOlnts whiéh he suﬂmﬂrlzed Dy saylng\therc.ﬂ s.no.suff1c1ent
GV1dence to prove thﬂt Fall had a gun W1th1n the meanlng A
of the Flrearms Act t 2t dlstrlct constabie Ellls ougbt not
to have been accewt é/as a witness of truth because Ellls in
hls eV1dence ‘said tbat he chcsed the appllcant never 1ost
51cht of hlﬂstajd yet at the time wHen the an pllcant was
caught and held b; E1115 tbe appllc hﬂu no oun, :'So, 7
Sald Mr. Edwards9 if the aﬂnllcant had been in the view of
élstrlct constable_Ellls.ell the whlle9 “how is 1t that he dld
not see w}on the gun was 41tched CT :what h?p eﬂed to th .gunV?
o The 1nfe‘r'epcr whlch he as&ed tbc cowrt to draw was

that at no. tlme 416 thc annl1cant have any gun5 anﬂ secondly9

that Ellla coule 1ot bo belﬂeved when he ’81@ tle anpllcant
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'was in hls sight al‘ the whlle.r_ Mr Edwa ds further

submltted that 51115 ought not to have been be11 ved

;because 1n the statement whlch hef; gave to tbe pol;ce he

was, alleged to have sald that the apnllcant was handed Jlﬂ}f°

over to him Ellls. Then he sald as a matter of 1aw,;G :fet __. .

the Jud e was wrong when he sald that fhompson s allecatlon_}f7ﬂ”

that he had been Snnt somewhat underm1ned thé 1nnocence of ; _ffT

the accused because mhom)son s allegatlon W"S but an
ellegatlon and not CV1dence that the woujd whlcb he __34-5

recelved was a gunshot wound

'MK-We have found nc merlt 1n any OL tﬁe subm1551ons

_nﬂde by 3 Edward5°t In the flTSt place,_hls rellance J;f:':'

upon R V. Purrler [1076] 14 J L R 97 dec1ded by thlS

court was mlstaken._. Iﬂ Purrler s case the only evxdence

;ﬁlven was ev1dence frnm a woman who sald Lhat the person -' -
who assalled her hqd a 9un In thls case, t%e ev1dence

before the court was cbat a number of men "1th hzgh--

powered Weaaons and one w1th a hand cun were-seen by two_}__' o

pollce offlcers who were tﬁemselves arned Therefore,;__ *

these W1tnesses were not 3ust menbers OL thc aeneral

ubllc but persons who uot only had knowledge of flrearms :¢
but were actually cerrylng flrearms.;i There Was also .

ev1dence from the ﬁellce off1cer tbat wheﬂ the guns were:"”'

_flred he heard exeloszons and saw flre 1na1cat1ng ;hat

tHese were gunsbots and not sllng shots or flre crackers.;e;'
There was. also ev1dence of two people b61u5 1n3ured after:,_ﬁ

| We ‘are. of the v1ew that the learned trlal 3udge o
had amDLe eV1dence from whlch he could 1nfer that whatever tt
_weapons the persons had on that occ351on were llrearms |

capable of d1scharg1pg 1etha1 m15511es w1ch1n the meanlng :f"




of the Firearms Lct. We are guided by the décision of

R. V. Jarrett {19751‘EKZJ,i.ﬁf'55”5&*42*,*whére the full'"

ﬂourt Sald in all Lhuse cases where the weapOu “has not been
’“ecovered much will d end ‘uporn the nature of ‘he evidence
en at the trial., 0 Th oo
:7”53J::*'Wé diﬁpﬁdfzaécgﬁt”HfQ Bawards® submissions that -
H11is was sn untruthfal witness ’in"féi'a*t‘.i:bn to his state-
nenit to the constable, becduse it was clear that the ~
constable in writing the statement wrote, in 2 moment of
inattention as if he, the constabie, werc the peérson éifiﬂg
che statcment and 1t'wouid ﬁéké nonsénse of thé statement
for thﬂ dlStTLCt _orsLabIe to say;j”l E11is handed over the
accused nerson to dlSLTlCt constable Ellls.
we thl?k 2ls6 that there is no merit in the
suggest ion that thc dwst*xcf constabl _must have lost 51ght
of the accusod nersoi Wﬁlle he was c5951no him. Whaf we
think that dlstrict constaole Eilis was sa yinﬁ,was:théf'"i
the group ‘of men was there; he ‘kept obse srving the men,"
although he was 501nc in between' he”stallsg7aﬁd'when‘fhe
appilcant ran ';frbm the scene up to then he had hinm undet
observation. - We do not think he is purporting to say
"that from the hmoment he éaﬁﬁ%hé éﬁblicént he did not ‘take’
his eyes off hlm personallf untll he' C&L?ht him, - And when
Mr. Edwards crrfunzes the pOllCe for not’ UOlpv ‘to search for
the'flrearﬁ '”Qe thinrk he was d01ng'sop Hot recognlzlng
the dynamlc situation which existed. ?éo?lé”ﬁéréﬁall'*:y
around; two persons had been shot, and For ‘the police to
gﬁagééftﬁiﬁgnfb}:a'fiféafﬁ”iﬁ those circumstances
would have been dzngerous. o |
" In ‘those circumsiinces, wé do not think that the

beéééﬁfiénﬁwifﬁééé'édﬁld ih-aﬁ?”%é?'be'im?ugﬁé&'fof N

honésty for mot having searched for the weapen. :~All in eall,




e

herefore$ we' flnd no nerzt. as we have sald before,.xn any
of the comnlalﬁts naae by Mr. Edwards on behalf of the" 
anpllcant ana ‘his aﬂnl1cat10n for leaVe to anpeal 15 refused
| 'We are of the. v1ew, th t. the entence-of 8 years 1s o
W1th1n tbe rance.annroved by thls court for 11192a1 possess;o
of flrgarma, even LOT a aerson 18 years = 016¢ .j We w111
-however

hav1nc réga rd to the c1rcumstapces of thls case_”

allow-the SenteICc LO Tun - from the date of hlS conv1ct10n,_

the 12th March, 1986{ ”'”"'




