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We now give our reasons for SﬁDstltLtlng a verdict
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of manslaughter in this application fox leave to appeal a
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Gth May, 1588 before Fatterson, J., and a Jjury. te treated
rhzt hearing as the hearing of the appeal which we 2llowed

the result indicated. The appellant was sentenced to
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hard lgbour.
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years imprisonment
| The grounds of appeal filed numbered 12 and ranged
over a wide and variegated spectrum of issues which arose at
+he trial. Although the appeal succeeded on one of those
grounds, we desire tc xpress our opinion on SORE of the

remainder as we think that may be of some uge and henefit to

those engaged in criminal trials.



The facts unon which the conviction was Lased may

.o swwrarized in this way: At the time of thsue svents, the
appellant was in charge of an apartment house situated in the

iotvict of Dariiston in the parish of Westmore land. This he
1z +o various persons among whom was the slaiv man,
Tincent Fewman, also callsd “Japanese”. On izt Descember, 1986

2t about 9:30 p.m., Patrick James, as & progecution witness,

appellant and the slain man wrestling. FEe sepsratad the
corhatants and counselled the appellant against continuing the
Fizht. The appellant complained to him that “Jopanese” had,

withovnt provocation, struck him in his face maiing it bloody

211 over and breaking hic fentures. The apnellant appeared to
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e giill in an angry 1004 %ecauselhe tocolk up « niece cf cane

ﬁ; hut Jemes relieved hilm of this. "Japanese® was himself in a

similar mood; he wasg msine threatening language accompanied
s indecent words. 50m6 i0=15 minutes later. ithe appellant
ohser - ed to Jdames that ke had cooled down and intended going
smatairs. The eariier event had taken placs on the ground
flooxy either in the hall or in the kitchen. s ths appellant
cinde his way towards the stairs, on a route wiiielh would tak
nim in cleose proginity ro the slain man, James toolk the
aoopelilant away as he Feared another bout betwsen tne men.
"rapanese”, it is alleged, attempted to leave Zis room and
apnroached James and the appellant but Janmes dirscted him t0
raturn to his room which he did. He was also teld to close
1is door but he cnlv martially complied. Again James

romonstrated with ths aporelilant who assured him that he was

fine. Despite the azsnrance, however, James remained by the

lv..\

Gocr prevent 1nr the zpnea lznt from leaving ths room. Eventually
cames allowed him to leave., The appellant then macde ancther

~trermt to go up the cizirs, the bottom of which Was by the
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éoor of the room in which "Jzapanese” stood muttering “heated

words® regarding the incidsnts. As the appeliant passed the

-
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sorway, he kicked the ﬂoor.fully open, “Japanesz” came out
and ancther bout bagan.

By thiz time Mx. James had become guite dissnchanted
«sith their conduct znd 4id nothing further to rest train them.
Soth men engaged in wxestlimg with each cother until "Japanese”
fell on the appellanto. At this stage, according to Mr. James,
ne pushed off Japanese and discovered that both men had both
handz on a knife. In ;ulling“Japaneée” off, Mr. Jomes said he
placed hie hands "around his neck and under his bele“ and
ciscovered that there was blood on them. N

tThe prosecution callad another witness HMiss Olive Rodney
WO added details to ihe account given by Mr. James. She said
that the appellant ccmplained to no one in particular that
*Tapanese" had left on the pathroom 1ight, Ep
appellant switched off thc light. Then “Japanese’ again

s

;u N

tched on the light. ihereupon the appallant wondered aloud
why “Japanese” had not £old him he was using the bathrocm.
lords passed between the men and then “Japanzse® hit the
apoellant in his face waiéﬁ resulted in a fight. She summoned
My, James to make peace. @arted them. xJifanase“ went to
is room and the aLpellanﬁ +o the kitchen. HEveatually tﬁe
apnelliant returned to the h211, threatened “Jananese"” and kicked
the door to “"Japanese’a’ room twice; A lacdy iremb;red to as
wize Birdie) then came from the room and sugoested that the
sppellant could not harm "Japanese”. Upon th ig; the appellant
stenbed at "Japanese” with a knife which he had in his hand.
vhe witness was nct able to say whether the knife caught
ugvapese But t 1 ereafter, she said, both men gr;ppleﬂ with

cach other and eventﬂal‘v £211 at the foot of the stairs. The

restling continued end she then notlcec bTo“a comiag from



“Japanase's™ chest, "Japanese” was placed in a van ky a

3

clice officer and otheys. Sergeant Silas ziams testified
zhat on his arrival at the premises he noticed “Jaganese“
slecding from a2 wound in the region of his left breast, which
he indicated to the fduxy. He spoke with the injured man
teliling him to stand but he collapsed when he attempted to
cornly. The appellant himself was bleeding fiom the third
and “ourth fingers of his right hand. The cfficer took both
men to the hospital where the appeliant was taken to the out-
vatients’ department. “Tapanese® was not ramovad from the
van. A doctor came out tc the van, examined him and made &
nronouncement with respect to “Japanese". The cbject of the
prenocuncement anpearsd dead to the police officer. The knife
which was used by the appellant was acknowledged by him to be
hiz. After he was arraestcd and cautioned, he stated to the
officer that "Japanes:s® had attacked him; he had tried to
Aafend himself. “Japanese® had died ard he was sorry about it.

Forrcompletion; e think it right to point out that
a po remortem examinaticn was performed on the body by 2
Ux. Parker who, how yer, Aid not testify at the trial nor was
nhis deposition tendexad.

The appeliant gava evidence on cath hefore the
learned judge and the jury. On the night in guestion, he
recounted, he arrived home at about midnight having attgndedl
a Borvest Supperg ro £ind that a light in a bathroom had”§éen
1eft on. He commented aloud about his discovery and switéhed
off the light. He was engaged in washing up the dog's dish

when he was. unceremoniously grabbed from behind ? and heard a

1o

voine = "Irngwine discipline you"., The words were accompanied

-xainfef.blows all over his face. His asseilant was

P
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“Japanese” His dentures were damaged and his mouth was

bleeding. ¥r. James came €O his rescue hy pu«ling off "Japanese®.



nfter this, "Japanesc” wWas uttering threats and taunting
wim, He himself spickes up a piece of cane but raplaced it
when Mr. James advised him €O do so. Mr. Janes also placed

“japanese” in his xoom. vs then decided to go upstairs, and

14 porder to g2t theze, he would have to go kr the room which

Py

jmpancse” occurnicd., But Mr. James prevented him. ke

vanssured Mr. James that he was not angry and delayed another

Five minutes in the kitchen: e then pade rher attenpt.
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Japanzse” pulled him

L= he placed one foot on the stair,

he course of their

of

»ack and both of them grappled. Iz
wrastling, he realizad fnat “Japanese” had = iife and

accordingly, he was maling efforts to wrest the knife from

3

top of him. He then i

I*

ealized that the blade wes closing on
nis Ffingers: it was being forced down by TJapanesa’ B

=1+ blood; his own. Hr, James aid try to Lift “Japanese*
oif him. He knew ncthing thereafter. He ewplzined that
the knife was part cof the stock of cutlery in the house.

.

~e trag supseqguenitly talish to hospital with "JzDhanese

The ground which wwe thought meritorinus and indeed

which learnsd counsel leading for the Crown concaeded he

sould not successfully ¢© challenge, was stat ed in this way:

ground 10(a)

mphai the Learned Trial Judge esrred
in his Jirections on provocation in -

Thnt the direction was inadcgua e/
insufficient as the factual basis waz con~
fined to one incident only whare the deceased

ttac?rﬁ the accusad: Whereas tThere were
other fzctual bases, namely (i) the words
used by the deceased thereax fter “'d hig shaping
at the secused (ii) the coursse of the struggle
or wrecti‘sg in which the knife was involved,
and which the accused maintained the deceased
initiated
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wha learned trial judge in leaving to the jury the issue of
provocation which fairly arose on the Crown'n cage, expressed
hirself in this way at pages 205-2063

E o ea... &Ad Mr. Foreman and members

of the }urvp in this case vou will

have to consider the guestion of prow

VOCCJ l'u-....C’J.Lp ——J\I.J-\-hse lt dOCS e & e e o0 "o 0000

you will hove to consider this cucztion
of provocation.”

constituting provocation, the learned trial judge then gave a
perfectly correct, clear and adequate direction &g O what in
law was provocation. He used two telling phrases, viz., "It
srices in this way® and “It is in that” which urmistakably
conveved to the jury that the attack by the slain man upon the
appellant hen he blooded +the appellant’s mouth and also the
appe lant s use of threatening and indecent words constituted
she mum total of the Factuzl material to be considered. On
rhe Crown's case thers were at least two fignts and 3Hseries
af cdﬁfinuing incidents between the men. But the learned
trizl judge omitted to call attention to those facts as well.

it was not that he had forootten those incidents because he

-+ out in their entirety the concatenaticn of events
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3
u]

foe

AVOivi the appellant and the slain man and which we have

rshearsed earlier in this judgment. However, he recounted

rj-

hose events in the contoxt that they were relevant to the
jssuz of whether sufficicnit time had glapsed foxr the appellant’s

ig possible that he formed the view
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anger to have cocled. I
that the appellant®s continued reassurance to aﬂevw1tneds

Pa quk James that "he was cool® meant only thet he was wholly

unéfﬁeéted by them. If tﬁ@? be true, then the learned trial
judéélwas usurping the jurv?s role. It was for them and them
loaetﬁpﬂmake up their min LS what the words meant in the

context of the case. The 1aw is clear that the act or series

~f acts cone by the szlain man or the wvords spokean bv him



should be left, for section & of the Offences Rgaiunst The

B ..... thae jury shall take into
account evervthing both done and said
according to the ceffect which, in '
their opinion, %t would have on 2
reascnablic man.”

in our judgment, in focussing the jury’s

conside ratlcn on the Limited. material he provide 2, the learned

Len

rrial dudge sffectively deprived the appellant of a chance of
an scoguittal of murcer. e think this was a ssrious mis-

Jiraction which resulied in a cubgtantizl miscarriage of justice

or murdar.

we can now considsy gome other of the grounds argued

et
Ly

pefore us., In »h;ﬂ chL_”gggn&g counsel complains ¢f an

- e et

irregularity in the tsking of the verdict which he said contravened

2,

the provisions of the Jurv et and avose in Lhis WRYS The

s

jury retired at 4:08 n.m., and having returned at E:02 pelfo,

frrt

the follow1ng exchange took place:

TREGISTERR: My Foremall, pleag stand.
“embers of t 1ury: have you
'1

FOREME T Ho.

516 LOODERIP: What's that? I Aidnt hear
that.

FOREMAT : jitto I

IS LOEDETIZ: You haven't 1w afraid I can’t

hear you at this ting, ir. Foreman
and members of the jury. I will
have to ask vou to go back and try
and arrive at a unaninous verdict.
T am not going to ask any of you tC
sumvert your honest view of the
facts in favour of any other nerson
pbut calmly discuss the issues, iron
ouk your aifficulty and try and
arrlve at a unanimousg verdict. I
can't accept any Aivided verdict at
this time. Yesz, kindly retire.

JURY RETIRGS AT 5:05 P.M."



The Jury réﬁurned at 5:1@'?,ﬁ=,-and when asked if they had
arrivedvat their verdici, responded in the affirmative..:

It was arguuo that there was no powar o régquiré-a
jury to retire for further consideration under Saction 44(4)
oL the Jury Ect whey:= it waa'élear that the Jury had. not
arrived at a verdict as distinct from having arrived at a
divided vera*ct " Further the learned trial jvg”” Tailed to
sseertain from them rhe naéure of the probiem so as to be able

render them further =ssistance by way of directions on law

Lo
or Zact.
We were to understand from all of this'that the
anpe 11a ﬁ was somchow denied the benefit and full protection of

-

sho law. The extract of the proceedings which we have guoted
shows, in our view, that the jury had not yet srrived at any
werdict on the indictaent. The trial judge left toc the jury
the following verdicis - not guilty of murder; cuilty of
manslaughter on the basis of provecation, or gu uility of murder.
Tn this country, heforc the jury can consider mansiaughter,
thors has te be a unaninous verdict as to murder. The
gusction of a majority verdict only arises in respact of
MAN slaughtor° Section 44{1) and (2) of the Jury Act are
:elevant. It is thercin cnacted as follows:

%44,—{1}) On trials on indictment for

murder or treason, the unanimous verdict

of the “urv shall be necessary for the

conviﬂkiOﬁ or acquittal of any perscn

for murdelr or¥ Ltreason. '

{2} On a trial on indictment fo
murder, after the lapse of one hour from

the retlrenent of the jury a verdict of a
majov ivv of not less than nine to thres of

conviction of manslaughter, or of acguittal
of mansliaughter, may be lCCe&VCJ Jy chb
Court as the verdict of the jury.

=

Irn the circumstances of this case, when the questioﬂ‘ﬁﬁs put

to the jury, their respopse was not one that cisbdsed cf the

guestion of murdsr: they returneé neither a unanimous verdict



of gui t,nor{a»unanimcuawvezdict of acquittal. It mattered
not vhether they were &lixundeciéed‘or not: the trial judge
:rmg constrained to Jdiregt their return to the jury room Ior
farther consideration to szatisfy Section 44({1) of the Act.

Every intelligent juror knows perfectly well that ‘the verdict

L

reguired is a unanimoue one. What they might nct know is that
nivified verdicts are acceptable after a certain tine has
slapsad and depending on the ratic cf the divisicn,

_ The need for further directions must depend on
whother in the first nlace, the jurv seeks further assistance

or the judge, having ragard to perhaps the length cf time

which has passed since their deliberaticns staxted, or at the
inatigation or prompting of counsel, considers it necessary.

Tn thet-event, the directions sanctioned by ths Court of

rininal Appeal in the

)
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snited Kingdom in R. v, ¥alhnedm 36 Co

App. R. 167 would be appropriats.:

To-the certain krnowledge of each member of Fhis
panel, it has never heen the practice to give directions on
she need For unanimitv before a jury retires Lo consider.

shair verdict. Dirsctions such as those approved in Walbheim

T

(supzra) are given only srhen difficulties have arisen. There

- : a
o

ig, in our view, much O € said for maintaining the present

practice. We are not eware that it causes any iifficulties
nor do we think a changa v dld necesgqu y maks for any

improvement. Statlstucal Y there is not a high proportion

of di sagrmen¢ﬂt smong jurors islandwide. The current situation
in the Ugitéd Kingdom is alééqathef'different; £ Judge,
vhether in the High Csﬁitléﬁ the Crown Court is_émpawereé by
virtue of Section 17 o7 +he Juries Act 18974 to accept a
verdict that is not e n;ﬂOLsa Thv Practice Directions which

Lwave been issued by thein Court of Criminal appeal have been

i

brought about by ths cheange in the law there. &y ons such
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direction publighed on Ulst July, 1967 pursuant o the

criminal Justice Act 1907 which allowed majority vardicts,

~hz Court sanctioned cerizin directions, viz.

58§ you mayv know, the law perrw
in ceriain circumstances €0 a
a verdict which is not' the ve
you alli. Those 01fcumstances 1aAve i
ag vet arisen, so that when you r i
i must o5k wvou to reach a verdict uson
which ezch one of you is aarwo;a Should,
however, t©
gossvole x
VCI'O g,

acticn.

he time come when it is

or me to accept a majority
I will give you a further
6

in chis country, as we have zlready stated, majority verdicts
cre nct permissibie on an indictment for murde“u We are
inclined tec think thait the present practice of derling with
disaéreements by an aprropriate direction when they arise, 1is
to ke preferred than to 2pprove a practice of direzcting on
unanimity as a matter of course.

Tt follows from what we have said that the learned
trizl judge acted entirely csri' ct v when he (irected the
jury to return and ax roive at a unénlwouc verdict. Until they
mad done so, and removeld & verdict of murder, ma381éughter
could not be accepted even by & majority of their number.
This ground therefcre foilad,

in aqothev ground cf appeal, learned cocunsel for the
appelléﬁﬁ rgueﬁ that the trial judge in remznding the
anpellant into custody i;n the presence of the jury, prejudiced
the fair trial of his clién‘t° The prejudice, it was submitted,
v in the fact that ther”u"y might infer something adverse to
the appelilant who hal baen remahdéd on bail prior te that time,
either as to his character or as to the evidance so far adduced.

Just befere the 1uncheon adjournment wag taken on
the first daﬁrof trial, the trial judge; havinc given the jury
the usual directions about keeping their coungzel, then said

{p. 23):



_—r
sThe accuszed is remanded in custoév

The Court then rose. We are guite unable to 2B wfuclate how
rhet bald terse ordex of the trial judge coull have haﬂ the'
clightest effect on the jury. There was no discus sién from
which the jury could have derived any mat rial from which an
inference adverse to the appellant as aff fecting either his
character or reflecting on the avidence adducsd, could be
crawn. It was suggested that the trial judge oucht to have
given some explanatiocn fox his actlon in withdrawing kail.
Yie gannot agree. ADY sxnlanation could wall rvesult in the

nrejudice feared by counasl. Counsel at trial would have been

. . . =

wall advised to apply in Chambers to the judge on the matter ol
nail. In the present case, the Court rose, and the Jjury went
off to lunch with the customary admonition of the judgs the

lagi thing in their ears. We have not the lezsgt doubt that no

’

prejudice resulted ox could have resulted from the judge's

iaccnic utterance. Thiis ground was, we thirnk, without nerit.

I+ was alao sok bmitted that no medical testimony of
any Lescrlptlon was pxeseﬂhcd to the Court by a 1iv e witness

or by deposition to prove +he cause of death. There was

evifence led about the Jdeceased being taken to the hospital

~nd the holding of a post mertem examination. &accordingly,

3

i+ was said that a wvitel link in the chain of prooi was

and the apgel%aat was entitled to be acquittede'
lioreover, the trial judge failed to draw this omission to the
jury’s attention and gave no directions whatever zs to the
couse of death. In the prosentaticn of its cass, the
mrosccution did not call the dOCuOI who per? raed the post-

ortem examination nor was his deposition tenderad ag is

allowed by Section 34, ?uﬁtices of the Peace Jurisdiction ACU.

tha record shows only that he was oLf the Tsland and wa have
no informaticn why the basis for tendering his deposition was

not laid. It may have besn intended originally to call him



-capse the name was cn the back of the indictment, but
¢rem the first day of trial, it was known thot he would not
he called. Counsel for the (rown intimated thai two

¢ +the indictment would not be called.
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Howsoever this might be, the real guestion 0¥
this Court is whether therd was in fact, a lacuna in the
Crown’e case. The Crovii  was obliged to prove the éeath.of
tTanznese” and that iz death was caused by the zppellant.
whe ovidence adduced was clear that after the fracas between

the appellant and the sisin man in which a knife was used by

an injury to his

(e

the eppellant on the latitsy, he received
1eft chest. It was a sexious injury because he couid not
stand up afterwards, Fut collapsed when invited to stand UuD.

Thercafter, he was taksn to the hospital whers & doctor

ewamined him. He appeared dead. A post-morten examination

was held on his hody. In our view, there was anle evidence
from which the Jury wer c entitled to come to the conclusion
shat fa} “Japanese” was igad; and (b} he met his death from

s

ot ol =]
=2 ptak wound

5

nflictad by the appellant.

The absence of madical evidence igs noi necessarily
fatal to a presecution fox murder where there is other
credible evidence from wiich the cause of death <an reasonably
rte inferred. In cur judgment, this was such a cage. The
iseue of cause of death was not reaily a live issue before the
IUry. There was no doubt whatever at trial that "Japanese”
rad died as a result of z Inife woun@: the only question was
whether the injury wae inflicted by the appellamt. The polnt
really, had no substance.

There were cther cciplaints méde as to the failure

o e=ll witnesses on thz hack of the indictmernt Ly the pro-

o

secuiion and the failure %o provide any explanation therefor

thaving regard to the decision at which we arrived, we



conslide

whilchh ©

dacision anncunced &t the
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r it a sleeveiess errand tc dea
zn only be of acadlemic interest.

1t was for these raagons that we came

o end of supmissions
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