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WRAGHT, J.aA.s

in orcer to facilitace <he harmonizing of the
sencences on similar chalsges we decidec vo deal with these
two applicacions for leave Lo appeal ayainst conviction

and sentence cvoyeines.

R. v. EARL MOWATY

AC apout 3:ib a.m. on May 3, lY%so, iir. dugh siown
of Seaf§fcn; Jue. Thomas; was awweieileud f:om sleep by nis
Tmotha:"s ciy for nelp. de cook up ais fireacm and scepped
o lls roém door frowm whoere he coula see nis necher's room
Qoor wﬁich e obsecved was ajar. Svanding in the doonvay
wi;h §Klong gun in his hand and facing ilico herl soom wWas
the applicant whom i, Brown had known for some eignt years

during which time chey had been nexst-door neighbouss.

Alcihough Mu. bBrown could hiuwve 3hoL the applicant
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atc chav scage he refrained from so doing lesc lie should
endanges his mother. Jnstead, he fired one shov upwards

in response co which the applicant spun arcund anG in the

fulil glaxe of & Luu-wace bulwpwhlcn Was 'éliéhﬁ'in the ‘@ining

LGOI, He. wLoowh con]:ll_mk.a iius .Lu.(—nl.-a..ﬁ.lcuu.....c‘n i Lne. appllcanto

et} the QPILCunu rocvesced in tie Giieccion of hils ool
LT hr, wrown Wivhidiew intc o his COOn aunc anL rlkAng.
"When the applicunt reached the rooid, dOOY e dropped whie

long gun which ne was caryying oad madce yood his escap

U
§
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Mr. brown seill ﬁ;;;ﬁg_4 via the kitchéﬁ;dqor which was
then open buc had been luckeua by . Lroun pefore retlring.
the louvrie blades of the kitchen wWindow wéiw OLSLIVeU O
have been prised apact sufficient o admit an—adulu°

M. drown locked up che Louse tﬂen:ﬁéﬁu.bff‘té
che beaforchr Police g;uu¢o where he lodged a reporc.
He was accompanied bach to che hoﬁbu by Lereccive Corpora al

Dennis Youny, Wio LOOK chavge of the long gun — 4 Scevens

shocgun loadeG witit & lémgauge carusiagu. U&LCCuLVL Young

noviced that there Were blood-siains on Lﬂ& pa°“a9e rloob

and av the kiccien uG rway = @ cleax lnuluut¢on ahaL Lhe

A

Lntrudes ad been snoc.  Pronptly, chescafoer, Deteciive

Young issued warcunts for che arsest ot LL;MAppliééﬁé-whd
was Known co him. Lcuing onxnformatlon reccived, veveclive
gggngu‘alme& witli che wu;rannav wenv co the Trinityville
Police Liacion nine days laves whérg ne gav the applicant
in cusvouy. e fwd acou ang woeil taken lan cusuédy“in
;KipgstonAgnu pioughe theze. Decechveuiouﬁg cazucioned him
and told nim of thé repoyt made by M. Lrowlh O which the
applicanc Legponoau,‘“n&, Young, & el fbréc ne £i do ¢£
rsgh. me alone nah tek ¢Lﬁ 0055, an mi a go taln now i

GO, sahﬂiqﬁﬂe ua;&_hc wished To g*ve & tu;eﬁenu and was

advised chav fic would be casen to che Seat Fa 131 Pol;ce station



where arJqst;ce of ;he Peace could witness the takingnéf
the statement. v |
DetﬂcilVb Young notlced an 1nJury to the appllcant S
left thumb res;mbllng Y gunsho wound and whcn he asked
the applicant how he came by ;hat lnjury ne replied:
"A A h; nlght when me: go a.Hugo
yard sah, me hear shot a fire

and me run, after thah ne see
seh me get shot pon me b;g

flngar-“il

Asked about a swelling above his left eye and an injury
below the said &ye, he saids-

"4 when we run sah me lick up
me face pon ithe wall.”

Taken to the Sedfqrth Police Btatioﬁ, the appllcanL gave

& statement which was witnesééd by Hr. ayungj Facey, a
Justice of vhe Peace for the parish of st. Thomas. in that
statemént he clearly put himself on the scene of the crim
though hé’ assigned the major voles to three of his cronies
whom hé named. He confirmed the account he had given, ef

the injury to his left thwab. After he was. arrested.and .-
cautioned he urged Detective Young to find the others;he
had named and gave information wiich could assist an finding
them,

- dowever, at nis trial before Theobalds, J.. iqﬂ,‘i
the §t. Thomas Circuit Court on December 8, 1988, he
repudiated the siatémanis atiributed to haw -and ;by way of
défeﬁcé’éet*up an alioi viz. that he was in Kingston at ..
the material time. He also denied ever having been
““Mp, Brown's next-door neighbour but said he visited his.
nother at thac home.

‘Un that evidence the learned trial judge correctly
idéntifie& the live issue as one of visual. identification

which he proceeded to treat with. appropriate cautien.
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He accepted Mr. BLown 5 ev;dence of hlS pr*or knowleuge
of the appllcanL as w;ll as of hlo recognltlon of hlm in’
1nls ho se at the relevant time. He acceptcd, too, the oral“
and Wlltten suatenents at trlbutéd to the appllcant and in
the pi oc¢ss ;ejected Lhe dppllcant s alibi.

Loncernlng the SL&VGHS anotgun, the LArLlflbatE
issued by the Balllstlcs Expc A v 1¢V8dl5 tn; fo*low1ng.

Ry

Pit was founa o Lb an aged
l2-gauge 'Stevens' 51nglg;;“
barrel =hotgun that was in
poor- werking order and was’
capable of fiving firearn
ammunicvion vo discharge aeadly
rissile as it was designed.
The nammer  can. be adjusced -
so that it may stvike with

~ sufficient force vo fire firearm
et gmmupicion. It is. capable of
discharging deadly migsiles
from the barrel by. striking
the hammer to fire the
ammunition. ™ -

. On that evidence the learned trial judge held
quive correctly, in.our opanion, <hac the weapon attracted.
the sanctions of Section 20(1)(b) of itne Firearms Act.and
found the applicant guilty:on Count 1 which charged him
with' Illegal Possessionof Firearu. Guiley verdicts were
3150 recocdsd on Count 2 charging Burglacy and¢ Count -4
chacrging Common Assault of Ruby Brown the mother of
Hugh‘Brown.ﬁ~®n¥Count 3 charging Kobbery with Aggravation
he quite correctly found the applicanc not guilty. There
was’ no Sustification for including such a count in-the
indictment.. Count 2 -should: properly have c¢harged Burglary.
and Larceny. . Instead,;. che Larceny was upgraded to become-.
Robbery with Aggravaiion.. - The evidence .on which thut charge
was based was that Nr. Srown discovered, after the applicant
" ‘had fled, that a US$2 nove was wissing from his pants pocket

ifHis coom.”  Ho one saw che taking so no element of robbery

was present. kiothing is to be gained by preferzing an



-5
inﬁictment which cannot;be supported by the evidence at handi.

We see no reason on which the learned trial judge's -
treatment of the evidence or his conclusion can be faulted.

The question of the sentence will be dealt with later.

R. v. CHRISTOPHER BROWN:

Et about 3:30 a,m. on December 2%, 198u,

Mr. Donald Wheatley, while in bed, ‘heard a Vvouice outside
demanding +ihat he open the door and threatening to -shoot
"his way in by ML¢ and Uzi. Mr. Wheatley turned on the
light and opened the door and in came this applicant, whom
he had known for about a year as "Wayne" and "One-O0-T1".-
Another intyuder stood behind the applicant on the step.
in the applicant's hand was a short gun. He ueried more
+han once "Do you know me" to which Mr. Wieatley replied
"Mio". fThereafter ue told Mr. Wheatley to lie-on.the floor. .
face down and when he did so the applicant placed a pillow
on Mr. Wheatley's head. The applicant then demanded of him. -
where-was the Us money that he had and-refused to accept

ir. Wheatley's denial that he had any and told him so. The.
applicant kept moving about the room and the witness seigzed ..
the opportunity to steal glances at aim which-he described

as "I prips him, I just barely prips him like this". He

Baw ché applican: take down his black panis from.behind the
dooit and help himself to $500 from the wallet whichuwas in: .’
the pants. The applicant then took & tape recorder, an
electric iron, a gold Seiko watch and a ihiead phone. UHext
he émptied*the witness' travelling bag intorwhich he placed
thie loot and while leaving he cautioned, “Hey, boy don't . ...z
look on me yoﬁ;kngw“f* Finally, he told the witness to kick
the door. This Qé;'&bﬁerand he;iéft;

On the guestion of Mr. Wheatley's denying to the
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applicant that-he knew him, he explained that he did saq.-ko. . .-
avoid.being hurt because the'applicant\had the gun pointing
at him. o : e W e
Hde described the applicani . thuss

"L saw his face. He did have in

eas'ring and he had two crown in

his wmouth." , .

Constaple Herbert Henry, to whom ir. Wheatley made
his report at the Elletson Road C.I.B. Officegy had warrants
issued on Zbth December, 1988, for the arrest of Wayne_oég;ﬁ
One-0-T, whom he. knew before. On January 20, 1989, he executed
the warrants=on the applicant at the Kingston Public Hospital
where he saw him in a bed. . after caution.the applicant saidg;
“A Buttery force me go pon dem works deh". . . .suoes

it the close of the prosecution case,-the applicant:
elected to.say nothing but called his father to sgeil. up an
alibi viz. that he was at home at the material.time.:

After a careful examination of the evidence.:. .
Morris, J. tAg.), having focussed his attention on visual-.
jdentification.as the-live igsue.in the case on Zugust 16,
1989, rejected thé alibi and cenvicted the applicant on..the .
two. counts —

Count 1 - Illegal Possession of Firearm ..
Count 2 -~ Robbery with aggrvavation.
_Thece is no basis. on which the learned crial judge! s

treatment. of the evidence v, his conclusion can be disturbed.

- SENTERCE
s+ .. The sentences -imposed on Earl Mowatt. by Theobalds, J.
are as follows:
. Count.l - Illegal Possession of Firearm =

ly years lmprlsonmenL at haxd
~labour. :
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LounL 2 < Robbery with Aggravation -

3 years imprisonment at hard
labour.

Count 4 - Common Assault - -
2 years 1mprlsonnent at hara
labour. : .

Christopher Brown was sentenced as follows:

‘Count 1 - illegal Possessicn of Firearm -
5 years imprisonment at hard
“labour. : .
Count 2 - Robbery with Aggravation - ..
7 years imprisonment at hard
labour. =
_ Qur experience in this Court tends tco show that
| [on a flrgt convict ion”fér illegal possession of a firearm
lthe sentence ranges between five and seven years imprisenment
dépendlng upon the naLuLe of the firearm. In keeping-with
such a pollcy a person convzcted for the possession of- .a
h;gh powered automatic weapon would receive a longer sentence
than one in posaesaxon of a home-made shot-gun which could
be discharged only with some ingénulty or ohe in possession
ofma defective firearm'QHiCh rééuiredUsome adjustment ‘Lo
rendex itufﬁn;£ional.?
in both the cases under review a householder was
dttacked in h‘s uouse but in ‘neither case did the intruder
; dlscharge his flrearmo Thé;féct"that'the-firearm was recovered
in one case but not in the &ther would not, in our - view,
constitute of the former, a more serious crime, than the
latter. What is beiny punished is the crime of illegal
possession.
It is our view that trial judges should endeavour
to impose comparatively similar sentences for similar offences.
Where there is an extremely wide departuxe from this principle
of uniformity, the person who receives the higher sentence
might be excused if he harbours a sense of grievance engendered

by the lack of uniformity and proportionality in the system

cf sentencing.
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‘ We thxnk, therefore, that the sentences passed

upon Mowatt in reSpect of 1llega1 possession of firearm and
Burglarg are mam.festlv outs:.de the normal range. The sub-
stantive offence was Bu:glary and Larceny, a sericus offence
which, if properly proved, should attract a mlnzmum sentence
in egcessjpf”three years. . On the other hand a sentence of
ten yearsa imerisoemenﬁifer illegal possession of a2 firearm,
in the czncumstances of this. case, was. excessive.

We must do our best to haxmonzze the sentences
‘in these twQ cases. -

‘ The applications for leavs touappadl aga;nst sentencas

" are allowed in pact. The sentence of ten years at hard lahour
' passed. on Mowatt is varied to a sentence of five years impri-
gonment at hard labour. .His other sentences ramazn.nnafiected
" X11 his sentemces will commence cn 8th March, 1383.
‘ ‘Brown '‘succeeds to the extent that his senﬁence
:feﬁ seven years imprisonment at hard labour is varled to a
‘gentence of five years imprisonment at hard labour whlch

together with the othar septepce will commence on

- 18kh November, 1989.

The result. is that both w;ll serve f;vn years impri~
: gonment- for the similar offeace of ¢llegal pusaess;on of
“ifirearin which we think is appropriate in yhe circumstances

© of these cases.:



