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SUPREME COURT CRIMINAL APPEAL HO. 54/93

BEFOLE: THE HON. MR. CEREY, J.&-
THE HOK. MR. FORTE, J.4.
THE HOH, KR. DOWKRER, J.i.

.Lozl Gifford, ﬁzgo end Hugh Thompson
© zhe appell:
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Eugh %Wildman and
for tac Crown

May 24, 25: June 29 and July 28, 1394
DOWNER, J.A.:
The appellani Zazl Simpson was found guiiny of causing

grievous bodily barm with intent contrary Lo section 20 of the
Cffences against the Person kot before Courtenay COrr, Jd. and a
juxry in the Sc., Jawes Circuit Court, after & crial lasting ©wo
days omn April 21 and 22, 1%%3. The may mum sentence of life

-

imprisonment with herd labour was imposed.

Sarnard, the complainant, was the gizlfriend cf the

“he time of the incident she was pregnant

relarverd that she hod visicod him on July 2
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soound ©:0J m.em. o collect tile Procesed Or & loan she had

wens o che dDack of the nouse and ue zeturned WL TG

fo him.

s Sei@an on her shouldel

suffered severe burns LITOR
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acid which he had nsoed to assault hes, He ook heyr TOo the LDI¥d

wall Regioural Hospital at her vequest and she wWas admitoed fox
rwo monthz. That iz the gist of her stolys

In responss Lo this serious allegation, he said he had

shought it was 2 buuglar cutside and uced the acid as pre-Cempriv
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incideni. the jury had @o

the Ciown's case and returned
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barbara Fozter axgplains Wy Miss Boernand was caken around the back
of the house. il.ss Feoster was withiu, Another agpect of was case

was that there wos a fight botwesen tho tws women on an sarlineg
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side. Foster alsm said that she accompanicda the appellant and

The original grounds of appeal woue chan there was an

unfair crial and that there was insuffliciont evidenCs TO WACSTINU

convicrion and sentence. These basicn wevs expandad by L

Gifford who avgued the supplementary grounds. The
follows:
E

wuach Was n@t calB
nce because f@unsef
Lpplicant took Lo
uteﬂ) Lhab it was "of no ev.

Mr. Salmer of counzel Lo Gifford, Haughton and Thompson:

Moy lo, 1994
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i MCIEHWLadge having seen certain pnoto-
£ the locus ici : gl ¥
the trial at
L ¢id not think we

gret that I cannot DC at i
of the Appeal buc I Go wish it

In support of his submission oo sdduce fresh evidencs,

Lord Gifford cived two cases: Willizm Thomas Periy and Harrxy

Barvey (1309) 2 <r. &pp. R. <% at 52 and Lattimore, Salih and

Walton, J. dszlivering the judgment
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of the Court eumphasised the discretion of the court te hear fresh

"on the other nand, in my spinion this
Court ought not to consider atself
pound by any hard and fast uwle never
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by further evidencse Lo Lo
+he fact that it wasz not C
ue trial was due t©o tha mist
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While this Sicuum Ls applicable to oz cxoeptional crse WherS
it wes patent that there was a miscalllags of jusiice, The courw

o
Lt
O

§

W e
TR
o O3

.
[
TR S

)
&
o
i

others whom s
unless we did that
dly, wa have powsy

heaxr 1 the witnesses agaii. Lowe
cughvs WG“ o substitute 4 U
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new trial in the

Lo Gn 50 where counsel in
widenco which he declided
i domso thar there was digging
cutside the appellani’s house and counenl was courrect in deciding

chat the intoodunciion of photographs was inappropriate in the
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context of this cases vhe discretrion of the

where Scarmai, L.J. said au page 56¢

"he obligation Lo
$npuh"u Ly uubwa i
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“hen Scarman, L.J. repeated the wWords cuotad above in Perry and

ity with which whe

Haxvey.

CoUrT

syt dancs, che Lord Justics

continuads:

"Tio agrec. Lo th

0o M%Eija+ion o 3
evidence under subse
3 ia aco cendored To
cod st thae i
witnoesges, whon W

five onezﬂs Mro C:aven

wVLuemce at th
tholess we have thought Lt
‘~iging our discyction
‘prorests of justice, TO recnd
only the eVLdbnc. of thwese thre:
alse chaw of Professor Tearze ant a wiolt-
of Professor Simpson and this

Lon repoyrt ox
courss has baen ’USLéfpo 1m iLhe ule
- 5 Y ol

ithe caunuv c“a:ging manzde
7 Doggett Road are
tory znd musit D2 guashed,

rofuse Lo LOCLIVE e
Y OL evidaence rondered to

+he evidence of WLLRCSEeSs
exid, chiow 11gyu cin the
"fhe, kilior. WHe oubt
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"not o call hiz client to give cvidenc.
Some of these decisions tura osut well,
thers lessg heppily. In R, v. Gautum
thia court concisely explaincd why such
decisions could not genzerally afford
Vdi“d grounds of appeal. They held that,
proviced counsel had properly discussed

S
rhe cace with his client the court would

not permit the defendant

opportunity to run aa alternahl ae
which hed not been zuon at crial

R. V- Ensex [{1989] 2 A1l BR 286, [1989]
1 Wik both R v

497 the court considcraed

Irwin and R. v. Gautum and crpres
approvad the approach in tha Al
subjcect only to the quai¢rwbauion whi
had been inserted in an intervening casc
C4i1c6 L. V. Swain (pote) [1953&] Cxim LR

that if the couxrt had v lurking
' ¢ that the defendant mighit nave
suffored some injusitice as the result of

£

fiag antly incompetent auﬂmcacy by his
counscl, then it would guash the convic-
LLi0NE . Im the case before tham tney
decided that what was describod as
counsaeli's carefully comsidered decisicn’
even L erroneous, could aoci 90551b1y bu
describad as incompetent lei alone £1
grantly incompetent advocacy.”

We have oxemined the transcripce of the procsedings and
have found no incompetence on the part of counscel. Consequentiy.
we have found ao merit in this ground.

SENTEHCE

Lord Giiffos:

(a5

in his most helpful submission on SERLENC

al

‘rJ -

had argued thai the circumstances 4O DOC Warrant the exce

’ti

punishment of 1ife imprisomment. To asszault by throwing acid on
& victim is a most sericus offence and the freguency with which
it occurs is alarming. The appellant has a good xrecord until

chis incident. He ig hardwoerking, he is a Church-goer and he

was gainfully employed. He alsc had che benefit of & sccondary
aducation The victim has suffered serious injurics and will

The evidence is that the appellant was a chemical salesman and

the sulpharic acid-basaed product he used as a Weapon wWas used
e clean ¢raians. He had it in stock as part of the samples with

which he trades. The gpecial featurss of this case was that the

she was pregnant

ictim was hiz former givifriend and At

ties will ba congdoered.



in Hodgson [19C73 52 Cr. =pp. 2. 113 at 114 a baeach
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"whon the following conditiong are satis-
fied, & sentence of life impriscmment 1s
in our opinion justified: (1) where the
offence on offences zre in Lhemzelve

e
-y e e < ~ e £ e e K 3
nature of the offernces or from the dafen~
o) T R S S A B T2 i mam o=m
dant's history that he is a person of
tak 1

lc character likely to commit such
28 in cthe future; uud {3) where if
er are commitved the conse-

o others may be specially inju-
_1ouwp a8 in thﬁ case of sexual offences
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In R. V. Picker [1970) 2 a1l B.x. Lord Paxker, C.J. said at

page 227

“phig was a simple case; it
] not manslauvghter on Zha
~ovocarzion or diminished ies
it was simply manslzuaghter bacaus
i cicther to mmrder o0r ©o 40
modi ij havm had been found by
Qilt@ cleariy the @ !

Wad not murder;
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The conc to tha cmnclusiom chat
cha entence for % Af lant was
2 de e seuntence of four years'

in this case was applied in R. v. Dayall Whittaker
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iew the learned Lin
L\] WEOng . He eryad in
wﬂuhld have

was noe wvidence befos
wmy mencal ;m;c;J“I LY 1n che
there wasz € bl
roumgtancos ze
rencvea
hig 1life, c$“bum-
5 couri prop : consistently
itv, {sac R. V. Pickaz {19570}
) to set aside the sentence
imposad and substituie Lhe refor a sentence
of imfriqmnment for s at nard

lzbowr. The result e appesl
to conviction 1S the appceal
scncence iz all rac sontence




ide and a sontencs Cx
ebour substitutaed.”

$=J m

Tt should be noted in Picker {(supra) that the appeliant
was just z day over 17 at the rime of the incident and in a state-
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ment to the police he confassced that Lneie was au altercatzicn and

he told a fellow cmployee, "I aon’i Koow what Came OvVor me."” A8

) is

&

to whether aay such circumstances existed Whittaker (supy
not disclosed in the judgnent.

in Axchbold Criminal Evidence & Practice 431d Ed. para.

the following pusSsSage appears:
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found in the jud

: C in Wllslnsom {1983
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- whian where

reason
+ with
the Mental [
a meatal state whi
dangorous O Lo i
iﬂLImLLS R

OYress MRy
o have him umaux
sxoh in prison, znd
L? kept in custody ouly s0 i0ag as
oublic safety may be G oopaxdiscd by
hig boing let loose as largs. ?
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Thig restatoment does not ignore Chd CHCE pricnal instances which

upra ) waich chis court approves. The
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Two of my colleagucs

ave given seatencCuos onf gave

o years, and ¥ oundsost cesndl anoTier
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