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Dzinnis Howxlison f£ov the applicant
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Decenner 7 and Zu,. 1353

Circuitc Courc on

a jury. He wos
indicted for tne ocffence of murder arisinyg cut of the death of

Corbert Brissett., He was found guiliy 25 charged and santenced

Leave was sougit anc granted oo srgue one groeund of appeal.
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vou shculd give the acoun
unev T aLﬁmcnent only 3u

= e~
jd& ;. an uusworn state-
meEnt, not tasted by CcroEE-SXARina-
tion, has less cocency and weight
than sworn evidence'.” [Fmphasis
supplied to indicate the area of
complalni}

'

be¢q of the

et ey

The rature of the complzint makes 1{ unnecessary to sex
out in any Getail the evidence adduced at the trial. Suffice

it to say that on the 3rd October, 1991 the deceased,
y -




Corbert Bri

chopped to dzath with a machete oy tha.
applicant av Chambers Pen in vhe parisi of Hanover. The scle
eyewitnegs for the prosecution, Hiss iv
Vichim was Chopped as he was walking awsy from

with his back (urned e the applicanz.

DOYE mOrtenm eXamina-
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Dr. Ronald Brown, wno o :rurne
t“ion: found & 1Y centimetre long, very deap laceracion whrough

the skin subcucaneocus tissue, facial
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Lemnporyal Lones

18l side of tasm ghull vo iavolve che lefs Cerebral nemisphare
H N . B A 3 = e P ) =
L e bra.n, The laceration commencsd from Lhe iert anglie of

wne mouth and excended in a cephalaa dlresction upwards, above

the pinna of :ths L

€I')

£t ear. Yhs skull bones were openaed apant

©f the left fac:ial and cemporal bones. The laceravion waish was
Seen externuily zxlended dbelow the sikuli bone Tc expose twha

IRCised wound was

9}

very large haemorrhags

~ was present nnd this involved the
teft side of the brain. sn che cpinlon of ihe doctor, death

Wi4s occasioned of naemcrrhagic shock, 12f: intra-
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cerebral haemorrhace ang a large ia
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The applicanc, in an

ness, Bueadman Woble, did in facw SUpposc haim,
Before proceeding io deal with the issus raised in this
application, it must be noced thav Mr. Horriscn, with his ustal

candour, expressed the view that bun &
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Mr. Horrison complained that thes sirection r eferred to
above was capabls of conveying to the Jury that an uwanswern
Statement was to be given less weight than sworn testinony.
With this interpretarion we must disagree., The direction nuss
be read and seen as a whole. The learned trial Judge made it
abundantly clear to the jury that in the consideration of the
unsworn staiement They as judyes of ithe facts ware entitled to
give to it enly such welght as in their view it dégerve&a It
may very well be that after they have zzzessed the unsworn
statement they may attach to it gresater waigat than the sworn
testimony in the case. However, it is oul view that COmmon
sense would ductate that until the jury concludes otherwisa che
Sworn testimony of & witness, who has boan willing to expose

bimself or herself to the rigours of cross-sxamination, would
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b weighty than unsworn testimony.

This is the risk which an accused per=zon who saeks the shaelte

[t

The Judges of Her Majesty's

Privy Council weres not unmindful of this risk when in

{

o
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Solomon Beckford v. The Queen thaoy said

“Before parting with this appeal there is
one further matter upon which their Lord-
ships wish to comment. The appellant

chose noiL To give evigence Oul o make a
scatement from the dock which, because
1t _cannct be testad by Cross-—sxamination,

is acknowledged not to carry “ne weicht
OF SwWoLiii 0% dff‘fmua Testinony, Their

Lordships wers informed, to their SUrprisa,

ny counsel for the prosecuzion, that iz

is now the practicag rather “han ilo
pticn, in Jamaica for an agcusaed tu

Lo give evidence in
DCe and to vely upon a
thae dock; a pr lVLngL abolis
country by section 72 of cha
Justics Agt 1%82. Now thatb
establishad that self- d@t- 1Co daepands
Upon & subjective test theiyr Lordships
trust that those who are responzible for
conducting the defence wilil 2oar in mind

that thers is an obvious danger that a
JUry may be unwilling vo aceopr cnat an
accused hold an 'honest® beliisf Zi_he is
a0t propared €0 assert it A0 Shé wilness
box and subject it to the coezc of cross-
examination,”

iEmphasis supplied]
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The disputad portion of the direction given by the learned

[

judge has becoms hallowad

¢4 C A R page 11 at page 18 Shaw, L J , in treating with the

unswern statement, saids

The coptroversial guestion is in the
and readuced to ne 2 logomaghy. What-
aver status may be assignad to an
Qnsworn FT'EeﬂCﬁﬁp it can hexdly vie
with sworn evidence in cogsncy and
weignt.®

Coungel scughit to rely upon the ddchuwn of Kerr, J A in

R. V., Hart 27 W L R 229 at 234 where thz learned judge saids
"In cases such as Coughlan®s (2) where
ithers are two or more accused and it
is nece&sary ©o make 1%t clear to the
jury what is the effect of khe unsworn
statenent of one accused upen the posi-
ticn of the other, the diresction there
may e in orxder. But in the cordinary
case a trial judge should avoid the
Coughlan {Z) prescription, whi
worded seems to go too far and to go
veyond the context of chat ¢ :
The judge in the ordinary cass should
follicw ihe ‘guidance on the obilectiva
€vidential value of an unsworn state-—
ment’ &as authcoritatively advccated in
D.P.P. v. Walker (1).°%
The words which form the basis of the complaint do not fall
within the “"Coughlan's prescription®. These werds clearly
could not have conveyed to the jury the inpression that ths
nunsworn statement had ne evidential value as was said in
Hart's (supra) case. In our view the complaint lacks merit,
We too have examined with great care the trarecript of
the proceedings and have concluded that the verdict of the
jury is unassailable. The learned trial judge was AT pains
to leave the issues fairly tc the Jury. His Zdlirections on
the law were accurate. For these reasons we rafused +ne
application for lezave to appeal.
in accordance with the amendment to whe Offencas
against the Person Ach, 1952. which came intc effect cn the

i4th CGctober, 1532, section 7i{l). we have adjudged tns offance

Lo be non-capital murder. Consaguently. the sentence of death

n the course of time. In R, v, Coughlan
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which was imposad at the time of conviction ig crdered to be

set aside and the senitence of life imprisonment 1s hereby
substituted. In keeping with section 7{2)(c) of the said act,

we hereby recommend that a period of 2ight years be served by




