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<;/ At age 0L13 vears, «irston Willians had
fatherad sin ohildrewn, hehad geparated Yrowa his wife who
was thoe mother oL Zur o2lhis children, he was 2 mechanic |
by trade and was living ises
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involving the shoulders as

reluding only the inner pnarts had

Surns. Lo ds ircalo that the boty of fue deccased was
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&ivd wnle. Lcoording to the avplicant They aad

[P . SR
ather 0¥

vears but Incoased moved

into Mer house in Fsbruary 1986, Thers was markad

che avidence of ftoe presacution witness
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andgted newween the anplicant aud the Jdeccaned.

The &

it was convicted befere Reckexrd J. {(Bg.)

and 2 jury ia the fome Circuit Court on July &, 13383 for
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liams and she was sentenced ko

(95
o

che murder of Hin:
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che mannar

by law. Thilg
verdist has been attacked by Xy, Smell who complaing that

aupbar 2 respecsts uand ough
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1y destroyed and andther nart partly -desiroved,

There wag no direct evidesca of what

the P

wpndehing the fire but a2t 2:30 ponm.
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vigited % Jimpoon Poad, vaae certain observations and took

sagrles analvsis. 11 the building that was completaly

woa bod Wheeh wao almost comoletaly burnt
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out ewcept ifor wieces i oonge

in the viciailty of
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January 1983. ALl thoe occupanta used [zrosene oil, candles
or cnul as fueld aes Bilvara's evidence wae tlhab she

(#1764 S8 JUedoe LSBT whilVaXa 8§ e@Viaeldfe Wag Lulae she

arrivaed
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eitcountarad the upplicant and the deccased enter
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oremises i that cime. She went to her room and

chaeir sectron of the house. In her words: "The some

wi the fir: o heard sha runaing hio out.”
fiias Silver:s wenlt on to give avidenca about thrae

t

ach of which grounded o separate complaiat

Fa

from  Mr, Small. She was asked by Crown Counsels

w o Ly Did vou ever ot any time
sec them with your own
eyes quarrseillng nat in
zhe vard or have you
avey seen thea o
a fightv

Ans.: vhen them round the
guarrelling or <igh
I doa't go arcund

This line of ezaminction was Jdeve

wramination., AU the urglng of Crown Counsel wiss Silvara
sald that Lhe deceased waz 2 solt person whom the wpplicant

at all t

one would beat 1 child in 2o much o
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own boy=iriend jecrad the Jdecsgagad for permitting

the applicant to Leat him. However, Mics Silvors said

it was only one time thah she acitually saw the appiicant
and whe decsased {ighting and zaplainaed that the

regulasicy with which they had confiicts rendered the

securrencas womacnplace aad not worthy of

B N V- RPN
AR5 § 8wt 1 § 3

ol 9

A secoind feature o0 Misz Silveras cvidense wag

Wl

har acoount of an

287 . Bhe said
that priovr to thoat date the applicuat had on numarous
oocazions curced the tenants including herself and urged
them to vacata the premises. On October 28, she saids
TIE we don't cuse oub and look piace, sh: golng to bhurn

Bilvera and othe g

down the house., 153

That ghreat lad
o make a repori wo the Roculort Polico Station.
Bvidence was led from Mies filvers that she

vbserved the applicant carrving & bag whenevor e laiy

I . o gy r o T P o oy VI e e g ohe T ma gy - b, v o oy e e
vhe oramises ~nd this wWwent OR LOT 3CHE LHYeE WoEawd D8 2Xa

the fire. At on:s tine the witn

she guing tLrough the gate, all

R . o e N P N vy e T8
carry ner iattle bag

o

inechief, to thae gues little bag?® £

b 1o
raena Lied:

Miss Silvera

said, wag wmuving out nix-nax Irom the house and this
caused her to Le suspicious.

-

To retursn to the night of the fire, the witnoers
Siivers sail she had retived to bed Whenn at about

11349 pome, che hasard the voice cf

shou' ing

o her to ooz oul ol the for Winston Ketoeh th

nlace o fire and a upen the dooy." siigs Silvers openc
W o

her door and saw "the big smoke Yulge wp® in the zect 2

of the house occupied by the applicant and the decnasc
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Ia this gate at about
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oo Lowd woilcas

"You not_ coming oui, you nalb
come out, wmi ah go see if you
nan come oukt.”

"not even a ainute after” Tucker said he saw fire

start ap towirds the avplicant’s section of the Louvaoe

she wasg¥. He saw too,

ranaing

LOAY



liguid. &fter this the fire began "to get out of hand®
and he heard the agplicant shouting to the tenants to
"Wake up, fire, fire., Come out, fire fire." Tucker
sald that he saw tie applicaat come from the flaming
pransises to the recad into which a curious crowd had
gathered and he htard her say to the people that it was
the dweoeased who hid burnt down the house. 'He contradicted
the statement Dy saying in her presence that: Yo, is
vou burn down th: house.” o reply came from the

apnlicant who melely hung her head.

Contirming his evidence, ¥r. Tucker said that

Ling and coughing and inocking on the door

of the room wihnch was burning. A window of that room

faced Johnson A'enue. DLystanders were endeavouring to

unlock that winow by removing boards which fastened i~

ané one who climdxi on to Mr. Tucker's shoulders finall

kicked in the wiidow. Tha deceased fell ocut of the

window on to Jo¥ison Avenue suffaring from severe burng.
Consta iz Evers was on duty at the Rockfort

Police Station atl:45 a.n. on January 29, 1588 when

Winston #illiams atended thexre suffering from severe burns.

jilliams was placd in a polic: landrover preparatory to

being taken to th: hospital. lust then the applicant

wvalked into the sation cowmpoind. Constable Bvers

3

testified that “Wiliams said .n th2 hearing of the applicant:
"Officer, sece Blae den, sir, a ste bun we up in a the

0

house. Te this ccusation, tie ajplicant is said to have
retorted: "Is a lng tim: mi a tell you fe come out cf ol
SUSQe The applizay s detaineld olice while
h By lizant was detainel by the police whil

Willliams was hurrid to the hospitil.

1oAY
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Later that early wmorning Cons. ivers returned
to the Police Station. He testifinsd that he cautioned
the applicant that Williams had reported a case of
arson and attempted murder against her, whereupon she
replied: "Gfficer, a long time i a tell the boy fe cowme
out, =0 a so mek mi bun him out.” On January 30
Cons. Evers went to the Kingston Fublic Hospital Morgue
and viewed the dead body of ‘“inston #illiams. He then
went to the Central Police Station where the applicant
was neing detained and after cautioning heip he told her
of Williems' death. She responded: "Officer mi really
sorry mi did burn down the house.”

At 10:306 a.m. on January 29, Cons. Garfield Thompson
in the company of Cons. Evers, visited Winston Williams in
the Kingston Public Hospital. According to the testimony
of these two Constables, Williams expressed his view
that he was going to die as a result of the pains he was
Hiem suffering and he elected to wake a .statement which

1,

recorded in writing. Williams failed in his attempts

4

EE

T

to sign the statement due to the swollen conditicn of

his fingers. This statement was admitted in evidence as

a dving declaration. It formed an important plinth in the
Crown's case. bHefore us lMr. Small levelled severe

strictures as to the treatment which portionsg of that
statement received during tue trial judge'’s charye to the
jury. We reproduce the statement in its entirety ~

(pp. 192-194}:

LK d

Winston Williams says; I am a
mechanic, sclf employed, live

at 5 Simpson koad in the parish

of Kingston. I live with my
common=law wife, Elsie Wisdom,

in a six apariment house, (corrected)
concrete structure, zinc roofing,
glass and board windows with iron
grill gate at. eastern side.

A0S0
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"On Thursday, the 28.1.838, about
10:30 p.mm. I was at a bar on the
Windward Road; drinking some
liguor, whern Elsiz came to me for
money. I told her I did not have
any, and she begun to guarrel
with me. I stopped drinking and
went home. On the wayv home she
told @me some hot words and I
punch  her In her face. She began
to cry and siid she's goinyg to.
burn down the house because me won't
come out. BSle said, "I am going to
burn up yuh dlood cloth tonight
becauge you lick me and me nuh Jdo you
nothing. The only way we nuh do it,
ig if yuh nut sleep ina it tonight.’

I.lef’ her c¢a the street and went
hiome because ne did have in two
‘dulce’ well. All the time me and
her having quarrel is over man or
money. She have a man wha' she don't
wvant i leave and every time we
guarrel or aiy tenant in the yarxrd,

she say she ah go surn down the house.
But I 4id not helieve si1e2 would ah do
it. One of the woman into the yard
even go to the Rockfort Police Htation
and made a report that sh2 gsay she ah
70 Iurn down the louse. 8She all tell
me if me ever lick her she ah go buxn
me ug and buvd down the house, but
tell you the truth officer, me never
know seh she would a throw oil pon me
and light we a fire,

Offi~er, the woman in so0 wicked that
when she sz2e e start to blaze, she

run out ah the roow and lock me inoids
me have i ugse gome sheet fi out miself,
She wait €till me ah sleep, then she
chrow the cil_ pon me, and as me jump

up, zne draw the matohas G throw it
pon we and run. B the time I look
‘round, the whole rooum was ablaze,

like : cOwW yas or oil in the

room betore she light me. Me never have
no gas ina the house but she always keep
kerosene o0il in the house in. case the
ges £1i the stove done.

Of{ficer, me did not know say she would
ah 4o me so. Look pon e how e Durn

up; me nuh think me ah go live. Officwr,

e never know say she was' sg wicked, and
look how me wind her. Who buy her
‘fridge and T.V. and most of her clothes
and is because me could not find nuh
place i rent mek me still there.
Ufficer, when me ask her fi the thingsg,

1050
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Khen =he

n avidence

say -~ when me ask her fi
things dem she move out of
house, she sty me not o
her nothing,

icer, all the while we quarral,
two time & veek. e did get
up and was lJooking soimethere fi

live, bhut me neter &n >¥ say she

"U;d E light wme «

G

>,  Officer;
ail krad pain, me nuh
Ceali l.:.U(’ : il
e nevar heliev
it @2 this to ﬁ[!.’..,
ﬁuzmph oi nl monay.
wme feal weuk, me can

o
¢4
]
t_!
b

WMoY 4‘— o

I gave the pclice the statement at
.E.«

Lower Wuttall Ward,

ingston PUJLlC

Hospital, sane was read over to me
thig 29.1.88 and I mukw ey mdxk as

g

being true md correct. ‘X, I signed
Winston Wil/lams; I add v signature,
my number, late it. Yitnessed by
Constable ( Royce, nunber 3566,

dated 29.133. Taken by me at the
Zingeton Pblic Hospital, this 29.1.88.
Same was wad over to the maker and he
made his rark, which iz an 'X'., Dus to

the
not

condisicon of his fingers, he could
sign jig name., Constanle Royvce was

present aad witnessed same as being
true and corract. ulgned Go Thompsanp
Constabl., number 17371, dated %9.1.88.°

PR
ALG

defence was called on the applicant gave

shg was extensively cross—examined.

Her principal Refence was accident. Coupled with this

Wi S

har denial

of having made any statement at the Police

Gtation or to the police conceruing txo manner in which the

inju

ries Lo the

& heq (DE

the veracity

October <8, 1987,

deeased were inflicted. a challeuge to

Divera as o the ilacident of

t denial of the account contained in the

dving daclaration ad a challange to the ability of Tucker

TO

see anvihing ocirring in dNg., 5 Simpson Road from a

vantage peint on Janson Avenus.
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she iived at

Ho, 5

since 1974, The prem

alact

L . o e S . P o g oy e S e DS aw P
or somse years and she refused to wermit Silvera’s

bov=firiend to

2lectricity illegally which cauced

both Silvera and her Loy~irient ©o abusz her. She described

the premices in detail. The building on which she lived had
three ruoms. dAer endqer daughter occupied the room

"y

nearest to Johnson Avenas:, she and the decsased occupied

the aiddla room and heor son the last of the threc rooms.

On the night 0f Jouuwary 8

and her dagghter was sleeping in the middle room on the bed

Tk Rty

the applicant

sccordging to the applicant the deceased and herself

had gone Lo Windward Road together.

& man, heedlegs ¢f the calis by the decceasze

her Lo coune

o him., e walked

she followed two minutes later

Un her accorant, the deccased grabved her aad

ddughrer e ol punched her in hoew

+ 4 o~ 3 . v H [}
right noer back agaiasst a beat her.
<o oo Y o Ty g o - o S 3 o ey o i o 7 PP PURPIEIN | 2
a amall bucket wag overturnad., The deccgaged gravbed
PO G e e ony g e P R k) T T PR B s o 1y g e .
at 2 lighted candle, 1t fell to the ground and she instantly
@ .. e 2 L S A F G L] mt’."“"‘""
WH L TI7 vt GL L. KA,
L] 1 - e e A ~~ gl Ty 4
sald th A mucket of water which she
thraw on 4 not abate. She ran osutside

to alert her sistey

returnesa a anetch

her sleeping doughter from the bed. Wi

available to summon the Fire drigade se she ran Lo thz

Rockfort Police bHtatiown

andg Mads

She was rslturuing

from Tl

on when she saw the decensed, ailded by

another




man, walking to the Jtation.

"You never run out of the house”

bhut spoke no word. She said i

language t0 her but never cauti

made no statement,

She zaid to the deceased:
He merely shook his head
hat the police used abusive

iona2d her and to then she

During the cross-examination a number of suggestions

were made by Crown Counsel, wh
comments fromw Mr. Small. The

aad removed “he fridge,

3

Octoner 1387 because she had o
HWhen it was ascervalned in cro

applicant was a widow, prosecu

how did her husbhand die which elicited the

applicant was told that he had

ich have come in for adgverse

applicant was asked if she

Ve and electric fan in about

»lans o set the house afire,
ss—-examination that the

ting ccunsel went on to ask
reply that the

been murdered. The learned

trial judge intervened to put an immediate end to that line

of enguiry.

In his directions %o

judge left for their considervatioan the

and oarovocation and gave exmlic:

manslaughter arisin

&

dangerous acy without the intention o kKill or

of those isguss, Mr. Small’s
directions in law which the tr

dying Jdeclaration.
Dot unnecessary and wrong Lor
jury the bases upon which he

declaration into evidence. Ha
sole concern of the trial judg

jury as that would only tend t

Cf these i

the jury the learned trial
defences 0f accident

it directions in respect of

of an unlawiuvul and

T
J
1
o)
[or
[%)]
D

has been made as to his treatment
first subalsion related to the
ial jundge gave regarding the
roctions, he said that it vag
the trial judge to tell the
dacided to admit the dying

tters he said, which are the

e ought not to be put to the

o confuse them. Jith this

AOSA



S

|
&<

Enog in what clrcumstances can an exbtra-judicia

oty wg T g | . o - - b M i)
made by a nercon waceaned pe received into

avidenca,

can e put berore a Jury and where there is an irmnoriant

exceptisn, it iz

properly informaed

AL to tle

condnet

nsideracion sabents

was the ovarse ads Ssmlth Cado

jury in Seabhard v, R. (1902) 74 Cr. Apn., R, 1d<s. It does

not clearly ap

o
'.a.
@
©
&

near that this polnt was expressly re

mefore thw but the Tact that Smith C.J. had

yiven a whole page.cf explanation as to the reason fLor

adiitting the Jdying az an edception to the
hearsay rule, could not have escau=d the notice of thelr

Lordshipz in the Privy Council. Interestingly enouyh

Sir Owen woodhousz, who delivered the

set out in terse fom: the resgony Ior

ut o bﬁ palﬁn:
final Lon:ac_i nee
dehody, it i:as
wish to die with
So it iu
wnlinely that a
gauld wwe told,
ion o
- .

(ST

8 Wn

thad
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Mir. Zmgll's second submission wasg thet the
language adopted by the learnad trial judge was tantamount
to withdrawing from the jury their consideration of the
weight to be attached to the evidence or alternatively
it would have so overwhelmed the jury as +o prevent them
from makiny a proper consideration of the weight to be
attached tc such evidence.

The learned trinl judge based himself sqguarely
upon & passage which appsars ‘n the 42nd 73, of Archbulds
at paras., il-17 whicgi iz itzelf tarer fyxoa the decision

of Eyre L.C.J. in szgieock {17293} 1 Leach 502, Hoodceock's

case was approved and followed in 4, v,

s
ey

2 Cr. App., R, 267 where the L.C.J. said:

"In ay judgment the principle

to be anplied in +heuﬁ cases
could net he better euypressed
than it was by Chief Justice Eyre
as long ago as L7239 in the case
of ¥oodc arke"

Reckord Y. {Ag.) diregted the jury that the evidence
contained in the dyving declarazion wae not given to thew

3y the mouath of #h: Jeceased Yat uihroudgh s Constable and he

\\

continued:

"o the first thing, it is not
enything that was given on

Oath and the other complaint

ig that it was not subject to
crosa-siamningtion and when

evidence lsz allowed, not subject
to cross-axamination alt™ough it
¢alls for crosz-eXamination, then
you have to know how to deal with
it and deal with it very: carefully.”

de then told the juryv gulte correctly that it was
a matter for the judge to decide vhether or not the
evidence 1is admissible and faithfully following the language

of L.C.J. Zyre in sigodcock’s cese he dirzmcted them that:

il didihatih LA .. 4
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"The general principle on whig¢h
this piece of evidence 18

admitted is that they
dL”l&IutIO“" mada in

“.re};;zi,'»;‘g[
@ poiat
r hop2 of

‘ Wind every
“0 falsehood silenﬂtég
and the mind 1o L4 “e:i?; Dy the
wosh powerful considceration to
speak the truth: a biuutlon SO
sodemn and o awful is ¢pnsidered
Ly the law ag creating gn
oi:ligation a2qual to thad which is
o positive Cath administered in a
court of justice.”

2
L]

#r. Zmall took issus with the use of the phrase
"when every motive to falzphood i: zilenced and when the
mind is induced by the nost powerful consideration to speak
tha trutk” and suomitted that the judge was there telling
the Jury that as a catter of javw and of theoloagy a dying

deciaration jg. Frae from all aovives to {qlschoud and is

perpeated whth a desire o spesk the trath, In so doing,

he salid, the trial Judge we

o dying declaration
above gworn evidence and giving to it 2 superior charant@r

that such evidence 3did not hear in law.

I3 directing the jury ip R v. deville dembhurd supre,

Saith 2.J. gave the reason for the admission of dying

delcagtion in these words:

The reasan for this sort of
\Aw%n+101.t)kmw normal rule,
is tiis, that it i recognized,

that ¢ persor in that condition,
in thay state, in that asental

stais, where
to die, parti
person, jis
!.‘,' f_)r )
the oame

SV oon %

Knows ne
1iarly &

L6 going
ginas
s thne

.
= o
RS

y and

X the truth,
o apeak,

, ‘ : and swears

> trath. In otneu WOLras

ﬂf.!\,‘ exDe ot & men at that

RN ot a ;19, Jow the

nuthcrlblra P it iz that wien ne

Ly at the pnigs o “encnp when avery
hope of the &Or1d is gone, in oOther

=,



"words, wh=an he knows that he
is going, and his mind is inducad
hy the most puwvrful considera=
tions £0 apeak the truth, as it is
oud, 2 situation so solemn and so
awiul is conaidered by law as
greating i ohixnatlun egqual to that
b A

lmposed by a pogitive Cath administered

in Court., %o it is @thvsd Cooa werson
who comes armd s 3¢ T progecution
i nee

- L}

ileg fommulatinn Ly Swith .00 dn simple, evex sday

langnugs ¢uuind convey Q& BB karme that a
Aving daclaration i3 not to be equatsd with the unswoon

avidenage of a voung child or a statement from the dock by

©

n accused and is not t be denigrated because the

el

aclarant was not sworn. We think that trial Judges should
avold the wvery formal landuage of twn ceaturies ago and

should tailor their directions to the jury aftsr the model
providzd Ly Smith C.J. in Nembhard's case.

Reckord J. {Ag.) wag certainly not telling the Jury
that the statement atbéributed to the deceaced was free

from falsehood, as a natter of law. He waprecssly

directed the jury that:

Gm Ty m e e A
cliireg siou

A0 Hr, ¥

Gaclarant o

coneoct 9r Clgis Ty Lis

advantage or %o ke Qisadvantage

of the accused the statement

that the Crown has relied on and
that he wag uct actuateq by malice.
You have to b2 satisfled by those
things, as it is imporkant in the
interest of justice. That @ perscn
implicated in a killing skould be
obliged to mset in Court the
designing accusation of thg victim.
cescss In this regurd it wili also
e necessary for the "ury to
sorutiniae with - this necausary

105%
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"heargsay evidensz of what the
ﬂebHAde wag alluged to have
said .... and also because you
will have deen denied the
opportunity of forming a
direct impression against the
ragt of cross-examination of
thr deceated’d own reliability:
if vou had bedn given the
oppertunity to have seen =he

demeanont of the Jeceased &

deteswdne 17 he is somebody you
can rely on.”

)

We think that the directions ~Ff the lezarned trial

judge ag to the reasens for oparmitiing a dying declaration
o be adduced i1n support of a prosocution were dorensi-

. . e b e e s Am DI T o v ko P R S
cally correst and haviny regard o fhe tsuor and the

substaence o Lho swuwdng-th an Lhnge

could not have

r confased au Lo the proper
welght €0 be given Uo the evidence contained in the dying
declaration,

Ground :(a) complaingd that the learned trial judge
adamitted irrelevant and highly prejudicial evidence
concerning the events of dgtodber 28, 1987 In =support
thereof, #Ar. Small submitfed that the wvidance ol
Ales Silvera of on alicgel thizat to bura down tha
premicses was drrelevant dnd highly swejudicial. It did
not, he gubmitted, fall within the principles which
enzibie similar fact avidence 4o be adduczd and he relied

upon thx: decision of the House of Lordsc in D.P.P. V Boardman

{1275) &.C. 421; (1974) ¢§ Cr. App. R, 165, to say that the
alleged threats constitutq¢ no more than a chain of
reasoning rather than a comdarison oi a state of Zacts.

it seenms to us that the Crown was never at any
Point sesking to adduce the alleged threats of October 1987
a# facts from which the jury ¢quld infer that the applicant
committed murder on January 23, 1988, As uiss Sibble

argued, the Crown wzs endeavouring to show that the applicant
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had a2 motive to set fire to her house and so expressed
herself at a time proximate to January 1%8%. The Crown
was obliged to prove mens rea in the applicant in order

to obtain a verdict of guilty of murder and any relevant
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on c¢f intention by the applicant would be any
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Hall (1911} A.C. 47, Lord Atkinsor

sai« in the course of argument at p. 43 of the Report:

iz wvld Y HSE re
mdllClOU“ mind with fulch he
killed the deceased but. of the
fact that he killed him. You
uan {TVc in evidence the
¢ the accused toward
to weove o ut- t

3
h
ftete, ot th SO g life.
avia S mouvive necessarily
goes r O oz
o ' th

hgo»ﬂtncugufg
inasmuch as it is more probable
that men are killed by those

who have some motive for kiliing
them than by those who have not.”

as his

Hall's case was concerned with a charge of incest and

therefore the remarks of Lord Atkinson must he taken to

be of general application.
The learned Authors of 8mith and FHogan, Criminal
Law, 5th Ed. at p. 67 puts the matter this way:

"As evidence, motive is always
rzlevant. This means simply
that, if the prosecution can
nrove that D had a motive for
Vomhlttlng tha crima, they may
do so since the existence of a
motive makes it mcre likely
that D in fact did commit it.
Men 4o not usually act without a
motiva.,”
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It must ve made clear, however, that the prosecu-
tion is under no duty to prove motive in a criminal case
and often is cquite unable to fathom the motive for a
particnlar crime.

One must examine the strycture of the Crown's case
to discover whether or not the allggaed threats issued to
iliss 8ilverz and other tenanta could assist in proving
that the applicant had a notive to destroy her house by
fire and to irnjurse Che decsasgl. If the prosecution had
heen conzerncd with 2 firae of wystoriosus origin and the
applicant was the only serson vits on opportunity to start
that £ire, then the previous threat wmight be relevant to
show who set the fire and the motive therefor. The
deceased was not a tenant of §he applicant. Although on
the Crown's case, there was mich disharmony and unpleasant-
ness in the relationship begWeen the applicant and the
deceasad, we 4o not think that the alleged threats issued
on October 28, 1%57 werxe relevant t2 prove metive or
intention o comnit wuvder and this evidonce was not
admiseille in preod ol the nmrasant charje.

Caference woas made in the dying declaration oy
the decaasad to thraats issuaed by the applicant to burn
gown the house. The passage in respect of which a specific

complaint is wmade states:

"She 1ave a man wha' she
don't Wwant fi leave and
everY time we quarrel
or zmy ‘temant: in the yard
she say she a gc¢ buxn dowa
the house. But I did not
believe she would a 8o it.
One ¢f the woman into the
vard even go to the Rockfort
Pollite station and made a
repert that she say she a go
burs down the house.”
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It was never made clear in evidence whether the declarant
Wwaz present and heard the threats issued to any of the

tenants or that he had personal kanowledge of the allegad

]

eport €0 the Rockiort Police Station. We think that this

=

vidence could be double hearsay and not saved DY any

]

exception to the hearsay rule.

Significantly, alithough the avidence of the
threats of October 2¢ was recounted to the jury the learned
trial judge evwpressly excluded that evidence when he coame

tor deal wich

* PR A, L L % Ty g o | e
T Lol sascuastantial evidence.,  He

said on page 276 of the Jnonyds

chis oerticular night,
there wao this fight -~ the
Crown is saving there was 2
£ight or a thuwsping-up on
the street. The. defence is
saying, in ths room. The
Crown is suying that not
only that we had this little
fight, but, that you threaten
to burn up the place 1£ I
aver sleep thera the night and
he went and fell asisep, and
the next thing, ke is  dnflawmed,
t o in ¢ ircumstantial

ui p. 27%¢ the learnad

-

trial judge had advertad to o g2t of hypothetical circum-

ctances as an example of what would amount t0 circumstantial

evidence. iie was not there endeavouring to apply the facts
of the instant case to the.law, &lthough he did use some

of the factors which were present in the case. To f£ollow
the genaral passage with the specific direction quoted
above, places the matter beyond doubt that the triazl judgz
wag not incorporating intc his directions on circumstantial
evidence the facts sworn to by Miss Silveraz as occurring

on October 28 or the. raference to thaht occasion in the

dying declaration.
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#ilss Silvera gave avidence as to the relationship
which existed between the applicant and the deceased.
This conflicted sharply with the applicant’s account of
the love and harmony which predgrinated.

Incidents of viclence wepe related by Miss Silvera
in which the deceased was the tdrmented and the applicant
the victor. e think that this avidence was admissible,
along with evidence that the apvplicant constantly used

@x¥pulsive 1 show that she

entertained nii and that in the
circumstances, it vas nwie ronadls than not, that the
fire was not agcidental.

Aiss Silvera had not visited the apartments of the
applicant within a month of January 1938. She had no
personal knowledge of the contents of the applicant’s " ~»»
house at that time. Nevertheless, she gave evidence of
her suspicions that the applicant had been removing small
objects from her house for tha three weeks, before
January 28, %€, in a Lay. Thlg was wholly inconclusive
and speculat,ve information, withdut any probative value
and ought nat to have been elicifed. It was not high-
jighted in the swamring-up, nor were the jury directed
to pay any special attention to tt. It is also true that
they were not told to ignore this evidence.

Mr. 89mall complained thay the prosecuting counsel
made mproper suggestions to tha applicant during crosgs-
examnilation o the effect that she had timely removed herxr
clotHng and electrical egquipment from the premises prior
to Jmuary 23, 1988, The foundation for these questions

came from the dying declaraticn, There the declarant said

integ alias
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She all move out her fridge
ané T.V. and most of har (sic)
clothes and is because mi
could not find no place fi

mi rent why me still there.
Officer, when me ask her for
the things she move out of
the house she say mi nmust not
ask her anything.”

Crown Counsel was entitled to treasc the assertions
in the declaraticn as being Lrue and not only to ask

quezstions of the applicant to confirm the truth of those

2

declarations but to positively suggest that what the dving
declaration asserted wes true. We cannot, in this instance,
accommodate the suggestions of #Mr., Small, that the Court
should provide guidance to over—zealous counsel whe are

apt to make unfounded suggestions in cross-examination.
Counsel did not in this case, exceed the bounds of fairness.
Mr.. Simall has argued with utmost sincerity and
great force that there was .a flavour of unfairness in the
trial in that “he evidence o0f the alleged threat to burn
down the house 1f the tenants did not vacatz, of the
reference in the dying declaration to such threat or threats
was of such highly prejudicial nature that it cught to be
excluded altogaether or that there chould be the most
careful directions from the trial judge as to how that
evidence should be viewed by the jury. In addition, he

argued, that the applicant’s version oi the October incident,

e

if accepted, would complately negative much of the evidence

2]

of Miss Silvera and it was the duty of the trial judge to
give the ncessa=y asgistance to the jury as te how to
assess that evidence. We agre« that this evidence could
have a prejudicial effect upon the jury as teading to show

that the applicant harboured a general desire to set fire
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te the premises one day.

Mr. Small hae invit:d us to aliow the appzal and
order a new trial in the interest of justice. e have
uweenrded this submissicn the most anxious consideration.
some Of the uncontroverted facts in the case must be
recalled, ¥r. Coates, the Ocientific Officer, found an
oily subistance on the remains of the foam rubher which was
Wil the bed in the burnt out room. This was the part of the
foam which wag not in contact wich the liquid on the floor.
Somehow kerosene oil or gasolene, had found its way on to
the mattress on the Ped, The patholugist described the
injuries to the . deceased. He had no burns to his lower
limbs. The burns were concantrated to tho .front and back
of his chest, his upper limbs and his face and head.
Proscecuting Counzel was able to mount an argument before
the jury that a fire which started from the floor would
undoubtedly inijure the lower.limbs, if the d=ceased was
standing on the floor, the inflammable liquid was poured
on to the floor and the flame ignited at floor: level. That
physical fact must have had a powerful influence upon the

jury. Before one gets to the contents of the dying

declaration, it is impeortant to refer to the police evidence,

The applicant denied making any statement to the police
concerning the cause of the injuries to the deceased but che
did acoept that she saw the deceased in a police vehicle

at the Rockfort Police Station. On the Crown's case there
was the accusation in the face of the applicants "Officer
see Blsie deh, & she bun me up in a de housa" and the

response of the applicant: "A long time mi a tell you fi

A06™S
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come d>ut a mi house." Later when the offences of A

!
[

son
and Attempted Murder were brought to the atteation of
the applicant and she was cautioned, she said:

"O0fficer a long time mi

a tell di boy £i come out

a i house, a so mek me
Sun him up.”

At this carly time after the burning of the
premises, © Simpson RWoad, one would have expected a person in
the position of the applicant to be concernced about her
premises and about her children and to be ready to accuse

the deceased cf the ficrce assault upon her, sf the
accidental spillage of the inflammable liquid and Zhe fall
of the candle. In the absence of such reactinn, and if the
jury beliceved that the police officers were witnesses of
truth, the guilt of the appliicant was beyond question.
Explicit evidenc2 was contained in the dying declaration

of what transpired in the room prior to the fire. Again,
if this.was believed, all the ingredients of manslaughter

at the very least would have been proved.

This is aicasg in which the learned trial judge
went o the utmost lengths to discuss the offence of
manslaughter and to-indicatae to the jury that there was a
substantial body of evidence in the dying declaration to
support a conviction for manslaughter.

If the jury were of the view that the applicant had
a settled intention to burn down her house to £orce the
departure of the deceased, it:is posgible that they could
have given less weight to the events in the dying declara-
tion which preceded the fire. On the verdict, it is
absolutely clear that the jury rejected the defence of
accident. On the whole of the/factﬁ, and with a correct

In
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direction from the trial judge, the only reasonable and
proper verdict would be one of guilty of murder or
manslaughter. There wag no way in which a jury could
properly find accident when the lower iimbs of the deceased
were not even scorched. It would have been a perverse
verdict indsed, if they had not accepted the evidence of
the Polige Officers as to the statement made to them by

the deceased.

In the event, however, we cannot say that the-chly

reascnable verdict would be murder, when indead the jury

had for their coangsideration evidence which uwight have tipped

the scales in favour of provoecation, had it not been for

the inadmissible evidence and pxejudicial evidence Irom the

witness Silvera relative to the incident of October 28, 1987.
In our view the appeal against conviction of

rmurder should be allowed and a verdict of manslaughter should

be substituted. To reflect the seriousness.of the offence

a sentence of eighteen years imprisonment at hard labour is

substituted.




