
vL,..--~:,_~ 

c_..-

-':..:-
, .. /· ,.,_;; s _r ___ / •. -:. .. :;;,-_ ·'/' . ..--"-_::_.,_. 

-~ .J-- ··;;;;.'-.-§' \ .,_:c;;_._c__ .. (_.- ·' -~ s_;c .__~·~- ------------------
,_.___"-' --~-:..--:· .. ~ '-~....----Cv-....__..-

_j,-

- '-"-...'-' __ _.:t-~------
~-

-<'< 
_.·--< ... ;_) 

"?-0 <; ~- ~~~~~ _ __:J~.A:rCA. Gc_ 

~ __ I./_)--
,. . ....1-- -~ -; -- ---·· 

"';;>:'?:'._ ,' ::::·- -- /}cv.r:• -"'-0--~-

'·- ~,_ St. 

"\'. 

-J_;J__•. /C'--

/-~~ ,,_---r--- "---

';IN THE COURT '----~-

.-...____:-
- - \ ~ - \ . i 

~REME COURT CRIMINAL APPEAL NO. 14~'91 

,,-.,. ~ --..... .,......., ,... ' 
-._ •. /~' '.-"--'___.c. ·-· 

BEFORE: THE HON. MR. JUSTICE RATTRAY, PRESIDENT 
THE HON. Fffi. JUSTICE FORTE, J.A. 
THE HON. ~ffi. JUSTICE GORDON, J.A. 

REGINA 

vs. 

ELVIS McKENZIE 

Berthan Macaulay-g-:-c-.-u--WenblOrth Cna:rles and 
Miss Portia Nicholson for the Applicant 

Dr. Diana Harrison for the Crown 

March 14, 15, 16 and May 24, 1994 

RATTRAY P.: 

>\"' 

On the 16th December, 1991 in the St. Catherine Circuit 

Court the applicant Elvis McKenzie was convicted of the charge of 

having murdered Carlisa l':..nn-Iviarie Davidson and sentenced to suffer 

death in the. manner authorised by la'" Q 

For an eye-witness account of the events the Crown 

relJ_ed upon the -=.vid<ence of lvlrs. A:Jiet.a King, a ne:LghLour of the 

deceased in the community of Harch Pen Road v Spanish Town. 'I'he 

facts as elicited were that the deceased and the accused lived 

together in -3 corm:nonlaw relationship and had two children v1ho 

also resided with them. Mrs. King asserted that the two children 

were no~ present when the incident took place. 

c ::; 
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On the 29th July; 1990 at approximately 3 pom. Mrs. King 

was at her home v1hich is across the lane from the house in which 

the deceased and the applicanc lived. She heard the deceased 

who:m she called Cherry "bawling in the house for help's. The 

deceased ran out of the house and called to her saying: ~Lord 

Auntie l\linnie ." help mi nuh. You nuh see Tony a go kill mi". The 

applicant is called by the name Tony. She asked the applicant why 

he was beating Cherry. The applicant threatened to "lick~' her 

dmvn with a stone~ using certain expletives. She went into the 

house and came out: 'VIi'i th a "bill" which is a machete and told him if 

he did not stop beating Cherry she would call the police. He 

treated this threat with disdain. The deceased told her that when­

ever she went to visit her family and returned home the applicant 

would beat her. In colourful language the applicant told the 

deceased what he would do to her if she did not "find a place to go 

today'". The applicant then ,.,ent into the house and brought out a 

v-~hite plastic bot'::_le and a box of matches, He thre~:v a liquid from 

the bottle on the deceased and struck a match and lit the deceased 

afire. The deceased rolled on the ground whilst the applicant kicked 

her. The 1r1i tness called out for help and a crmvd came down to the 

scene. They helped to tear the clothing off the deceased and took 

her to hospital. The wit.ness was so frightened that she immediately 

had an attack of epilepsy. It was on the next day thst she was well 

enough to make a report to the police. 

IL was suggested to the witness in cross-examination that 

the children of the applicant and the deceased were present when the 

incident occurredc uut the witness strongly denied this. She 

rebutted a suggcs~icn that she never got on well with the applicant 

maintaining that. he '0 is man that born and grot-: in mi hand". She 

denied that she was unable to see what was going on bccaus~ of a 

fence. 
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The medical evidence established that the deceased died 

on the 15th of August as a result of extensive second degree 

burns ;,\rhich resulted in compli.cations of bronchic.l pneumonia and 

loss of fluid from the burn areas. 

The applicant gave evidence en his own .behalf. On the 

date in question he sc:;.id he ~Ias at home i.<Ji th his commonla~ wife 

t.he decease.dc and their tvJO daughters Diedrco and Abigail. The 

deceased had prepared carrot juice for him but there was no ice in 

it. She said she had sent Diedre to buy the ice and he remCt).st.rateC. 

with her for so doing because Diedrc was only six years old. They 

quarrelled and he pushed her in her stomach and slapped her. She 

began cursing and he went to si~ behind a shop which is in the yard. 

·while there he heard th~ir daugh·tcrs Diedrc: and Abigail crying out, 

"mummy~ murruuy 1" J.'ibigail vvC~.s four ye2rs old at: that time~ He \>lent 

around and saw thE: deceased on firt;;; running out of the house. She 

took up a bucket of water and thre'd it on l:1s.:cself. The applicant 

said to her u "'Car lisa v1hy yuh burn up yours-c>lf?'" bu'c she did not 

respond. He wsnt outside the road and saw a friendijs motor vehicle, 

placed her in it and drove her to the hospital. The applicant was 

mc:.intaining that the deceased set herself on fire. When he gave 

evidence in reply to his Counsel he said: 

"A~ I was the onE) g Mr. Brm-vn" '\.vho visit her 
three times pEer d2.y. On that said 
Sunday, the reason why she told the 
doctor tha~ is she allegedly set herself 
on fire. 811(; told t.hc doctors ·them that. 

Q: You were not there at that time? 

A: At the hospital? 

Q: The rulas of evidence say that if you 
were not privy of certain things, you 
were not there when certaln things 
were said you cannot rcpoat it. 

A~ Please q .i:Ylr. Brm,,;n" I v-1as there !i .1>"1r. Browns 
when shB ·told t:.he Clnc·tor ::hem, 
she said is she set herself ablaze. 
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You cannot give that evidence 
Mr. McKenzie. 

But I hope my Lord will lock into 
that. 

And later when asked: 

"Q: Did you pick up a ston0 in your hand? 

Ag No siru :::10 2 sir. No, Mr. Brown because 
is Cherry did told the doctor that she 
burn up hersGlf, ll,:r. Brown". 

When he vvas bsing cross-examined by Cour1sel for t.he Crown hs ~t1as 

asked: 
"Q: And then you say you pushed her in chc -

how you push her[ 

A: A little dress back push. 

Q: And you go around the shop to cool-ou>c. 

A~ 

A, 
]do 

Anc then you heard suddenly, mu~~Yv 
mummy? 

Yes, miss, because I have Diedrc as 
evidence to speak. 

You have Diedre as your evid0ncc? 

A: Yesc miss 5
• 

And later in the cross-examination: 

'"Q: And yet Hiss Ninni - you have heard 
Miss Minni~ say you were the one 
sh.:-.:; savJr. Carlissau Ch·~l.-ry on fire? 

Ag It is ~n_untru~h and I can prove it 
missr it is untzuth Miss Minnie telling 
on mi u because the doctor down by th·e 
hospital - Carlissa allcgadly set her­
self ablaze too report ... 

Q: Mr. McKenzie, you and you only sst 
Miss Davidson on fire. 

A~ Nou miss". 

The applicant called a witness Dr. Paul Brown who attended 

to the deceased as a patient at the Spanish Town Hospital. He 

described the burns found on the deceased. On the 27th November he 

wrote a letter to the Resident Magistrate•s Court. The lett.er ;,vas 

read and is as follows: 
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go Dear Sir~ 

Re : Carlissa Davidson 

This patient was aili~itted to the 
Spanish Town Hospital en July 29u 
1990 9 having allegedly set her­
self on fire earlier that day. 

She received flame burns to both 
upper limbs~ trunk 17 thi_g-hs !I along 
with other areas of her back. She 
was treated with analgeslc 
antibiotics and IV fluids for 
resuscitation. Her wounds were 
cleaned and dressed. 

She made gradual improvement over 
ensuing days. However, she had 
a low grade pyrexia. On August 15~ 
1990 0 she died suddenly and un­
sxpected. 

Yours sincerelyu 

Dr. Brown au. 

He stated that the injuries could be consistent with a person 

burning herself. He saw her on the day after admission and she had 

received medical treatment prior to his seeing hero He was asked in 

cross-examination by Counsel for the Crown~ 

It 

"Q ~ This docuraent doctor v ·2Xhibi t l r 

that you read to the jury; allegedly 
setting herself on fire o~• 

A~ Yes. 

Q~ This l..Jas not communicated to you? 

A~ Nou not from the patient"". 

is to be notod that the applicant several times used the 

language of Dr" Brown°s letter that the deceased allegedly set her-

self on fire. No witness was called to say that the deceased had 

said to any O.octor on admission or at any time ·that sh2 had set 

herself on fire. Although the applicant later said he was there when 

she said s~ this was only after it was made clear to him that he 

could not give hearsay evidence. 
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This then was the evidence which had to be considered 

by the jury which after due deliberation returned a verdict of 

guilty of murder. There is no challenge to the judge's summing-up 

to the jury of the case. There is no allegation tha·t a reasonable 

jury thus appropriately directed could not have properly arrived at 

the verdict. Instead the challenge is on the groun(j that one 
....____ __ . -~- -

Det. Sgt. Carlito Porter whose name was on the back of the indictment 

was not called by the prosecution at the trial to give evidence and 

that the failure of the prosecution to do so or to tender him for 

cross-examination or to supply his statement to the defence deprived 

the applicant of a fair trial and resulted in a miscarriage of justice. 

It was further urged that the prosecution failed to give 

statements of two witnesses to wit the two children of the applicant 

and the deceased Diedre and Abbey !11cKenzie \vhich •..:rere taken by 

Det. Sgt. Porter and which the prosecution had in their possession~ 

to the defence,that th~ statementawere favourable to the defence 

and that the prosecutiones failure amounted to a contravention of 

Section 20(£)(b) of the Constitution which provides that adequate 

facilities shall be given to a person charged with a crime for the 

preparation of his defence. 

on the application of Counsel for the applicant we ordered 

the production of the deposition of Det. Sgt. Carlito Porter taken 

at ~he Preliminary Examination and the statements of Diedre and 

Abbey McKenzie given to the police to allov1 us the opportunity of 

appreciating fully the contentions of the applicant. 

At the Preliminary Examination Det. Sgto Porter deponed 

in his evidence-in~chief of his execution of the warrant charging 

the applicant with the offenceu and the denial by the applicant on 

being cau·tioned of knovling holil the deceased v1as burnt as well as the 

arrest of the applicant by the defenda~t for the offence of murder. 

On cross-examination by Counsel for the applicant 

Det. Sgt. P.orter deponed as follo-v1s: 
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"1 took statements from thr(;:e :.::ye 
1v_i..tnesses in this matter. The:i::c names 
a:z:-q-, Anei ta King v and the ·two daughters 
of the accused. During the course of 
my investigations I spo.ke wit:h 
Dr. Paul Brown. I did not collec·t a 
Medical Certificate £rom Dr. Paul Brmvn 
in relation to the deceased. I did 
collect a letter from Dr. Paul Brown 
which I handed to the Clerk of Courts 
in this mc:"tt:.te:r. This lettr;:;r was 
received from Dr. Paul Brown about six 
months after the deceased death. I 
ca.r. u t recall \ihen I took the ste_t,3ments 
from the accused JcHo d,7:ught.::;rs". 

And then ·to the Court he said~ 

~he ages of the accused daugh~ers are 
six and eight years respectiv0ly". 

The sta·tement w·hich Det. Sg·t. Porter took from Abbey HcKenz:Le 

-vvas as follows:; 

01I am four years old. I attended 
l:,1iss Brovm o s Basic School 0 Ny father's 
name is Elvis McKenzie and. my r:1o':her o s 
name is Cherry. I h.ave o:ne sist£r her 
name is Daedre. 

On Sunday the 29th of July, 1990 during 
the day I wc's inside mummy shop ·whe!l I 
heard da.ddy and mummy quarrelling. Daddy 
told murr.my to go t.o her l stinking rmurt.rnc. 
house~~ 

Hurnmy 'i.Jas inside the . old house. 
Daddy lef·t the yard and ·went down t.o 
n f!larru-ny 1

• Hammy and daddy are fri-ends. 

I sa\"ll when :mum..-·ny pour kerosene oil on 
herself then she light the matches and 
pu·t it on her .:fl.~oclz tail Q 1'-iumrny froc};: 
caught fire and she ran outside into 
the yard into the lane. 

f.:1ummy was wrapped u.p into a curtain and 
taken to the hospit.al. Hy mummy is dead. 

X 
WITNESS:: ANGELLA HENRY 

140 Line Tree Grove. 
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~Taken by me at the Spanish Town Police 
Station this 16.1.91 about 10 a.m. The 
witness was unable to sign her naiDe 
hence she mak0 her mark which was 
witnGSSGd. 

CARLITO PORTER 
18.1.91. 

D/SGT #3206 
IIi 

The statement taken from Diedre HcKenzie was as follows~ 

"I am six (6) years old I att~md -chc 
Spanish Town Primary School. IYly 
motherus name is Cherry McK~nzie and 
my fa'cher as name is Daddy I'iicRenzie -
El\7·is. 

On Sunday the 29th July 1990 I was 
inside murflffiy ~ s shop wh·2n I heard mummy 
anri daddy quarrelling. Daddy came in 
and did not get h1s food and he s-carted 
"to c~'..la.rrel -.vi th mumrny. 

I saw '"'hen mummy pour kerosene oil on 
herself and then she light th2 mc:t·tches 
and light h·e:r frock ta.il. .t!!ur:rrny th,:::n 
zan outside ~he house into the lane. 
I saw her frock burning. Hurmny used a. 
bucket of water to duck herself. 
1:1ummy dress t: .. h<Sn stop burning. 

Hurnm.y was vJrap up 
hospi·ta.l by 
mother is dead. 

X 

o.nd t:.aken to 
in a vehicle. 

ANGELLA HENRY 
140 Lime Tree Grove. 

'cho 
Ny 

Taken by me at t.he Spanish Town Police 
Statlon ~his 18th day of January 1990 
about 10:00 a.m. The witness was unable 
to sign her n,:;tm<:? hence she: make her 
mar};. w~hich vJas T~:Ji tr1essed 0 

CARLITO PORTER 
18.1.91. 

D/SGT i3206 .. 

It is to be noted that the statements were taken on the 

18th of January~ 1991 approximately 5~ months aftsr: the incident. 

'I'he gravamen of the submission of :Mr. Berthan Illlacaulay Q. C. 

representing the applicant was that: 
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_Tllj::_ statement:; of the ~\VO childn.m 
wc::re incon·sistent \Ji·th the Crmvn' s 
ca.sc in th3.t~ 

(i) the Crownis case was 
that the ch1ldren 
were not present~ and 

(ii) that it was the applicant 
who sst the deceased on 
fire. 

I•ir 0 f;Iacaulay cont.end•<?d that the statE:ments were consist:ent 

v?ith the defence c.s to both t~ presence of the tHo children as vmll 

as to the se·tting on fire of the deceassd by h12r 01;m< act. Tha 

applicant was therefore denied a fair chance of acquittal. 

It/lr o Macaulay fu.rt.her submit ted tha-r: if 'chc prosecution had Cc<llcd 

Det. Sgt. Porter he would have b:;;;en cross--Examined as to t.hs 

circuins-c.anc·es in which he took th'-=.: stc.t:srn•::::nts and in which h·<?. 

elicited the answers from the children. It was, Counsel maintained, 

the duty of th><~ Crown to make the wi tnE~s;; .?vailable to ttle defence. 

In the examina·cion-in-chief a.lready ci t.ed l'-'irs o King t.he 

prosccutionus witness had stated that the children were not present. 

In cross-examina~ion by defence Counsel the suggestion was made 

~hat the children wers present and she steadfastly maintained that 

they vlere not. 

In cross-examination by Counsel for the Crm>7n the 2.pplicant 

had clearly stated that: ~r have Diedre as evidence to speak". 

The appl~cant therefore was stating on oa~h that Diedre was one of 

his wit:nesses upon ···lhom he would rely to r::::but. the evidsnce of the 

prosecution on the facts. She was available to him as a witness 

and would give evidence on his behalf. Dicdrc was six years old 

when she gave her statement in January 1991 and Abbey was four years 

old. They bc·th 'IIJere unable to sign their names and had to have 

their statements witness~d by a mark. In the application for the 

production of the s~atemcnt to the Court of Appeal, which was not 

objected to by Dr o Harrison r€:presenting the Cro'irm t.here v.'as no 

allegation of prosecutorial misconduc·t at the trial. No affidavi~ 

was filed stating that any request had been made of the prosecution 
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either before or during the trial3 fer the stat.ements 

to be shown to them and that such a request had been refused. 

Nei thsr did I>ir. Nac.s.ulay ~vho ~.vas not the Counsel o.ppE:aring at the 

·trial allege this. Indeed t.his requGst ~-;ould be su.::::-prising in viev1 

of the fact that the applicant was saying that he was calling 

Diedre as a witness. 

Counsel for the Crovm in examining the statements would 

have had to detormin~ whether or not these witnesses of very tender 

years unable tc read and virite and giving a st.ate:m8nt. five and a half 

months after the incident. for which the~Lr ic<ther had been arrestE-:d 

and charged with murder of their mother could be regarded as 

credible vli tnesscs. Their names also did no·t appear on the indict:­

ment. The applicant and his legal representatives were aware that 

Det. Sgto Porter o;vhose name . .,,as on the indictment had tcoJ.;:en st:;ttE> 

ments £ron the tv10 daughters of th~ applicant and the deceased as 

he had deponed to this at the Preliminary Examination under cross­

examination by Hr. Brmvn of Counsel who appeared for the applicant 

there as well as at the subsequent trial at the Circuit Court. 

'V1i th respect to ·the cornplain·t that th~ Crown did not call 

Det. Sgt. Porter or offer him ~o the doferice,.Crown Counsel 

had stated in Courtg ~My Lord the other witness ws have the 

officer. He has not shown; ,,;e could do ~vithout himg'. 

Counsel for the applicant: was thc.;refore a'ltmre that the 

Crown 1.-vas not calling t.he -:v:.~ tness whose e>.ridence really \vas formal 

evidence of the arrest of the applicanto His cross-examina·tion at 

the Preliminary Examin.:o.tion had reveaL:;:d the statements taken from 

the childrenr but he could not in any eventu if calledr giv9 

evidence as to the contents of those statements~ 

Lord DGnning 9 I•1.R. in Dallison v. Caffe,ry [1965] l Q.B. 348 

at p. 369 stated the duty of prosecu·ting Counsel in this regard 

as follov;1s ~ 
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"The duty of a prosecuting counsel 
or solicitorv as I have always 
understood it. is this~ if he knows 
of a credible witness who can speak 
to material facts which tend to 
show the prisoner to be innocent, 
he must either call that_ 1!-Ti tness 
hJ.mself or make his sta.teLtent 
available to the defence. It would 
be highly reprehensible to conceal 
from t.he cour-t:. the evidence vlhich 
such a witness can give. If the 
prosecuting counsel or solicitor 
knows, not of a credible witness, 
but. a 'ivi tness 'Jii'hom he does not 
accept as credible, he should tell 
the defence about him so that they 
can call him if they wish. Here 
'che solicitor, irnmedia·tely after 
the court proceedings, gave the 
solicitor for the defenc~ ~he 
st.a·tement of rtr. and £1lrs. StaElp;; 
and thereby he did his duty". 

The defence was aware of the existence of these two 

witnesses, the children, and that they had given statements to 

Det. Sgt. Porter. The applicant had stated at the trial his 

intention to call the six year old daughter Diedre as his witness. 

The names of the children ~11erc nor:. on the indictment p thus it \'las 

clear that the prosecution did.notintend to call them. The failure 

to call Diedre by defence Counsel must have been as a result of a 

decision taken by the defence i~self. The defence has not maintained 

that it requested to see the statements and that the request was 

refused. 

It Hould indeed be inconceivable ::tn all the circumstances 

that Counsel representing the applicant at the Preliminary 

E;:X:amination and at the trial did not have a copy of the statements 

of ~he two infants. It must b·2 presumed ~chat having failed to call 

Diedre as a \vi tness for the defence as 111as intimated he must have 

acted on proper instructions and an informed assessment of the 

credibility of the two infants. v'le t.hereforc cannot accept the 

bold assertion of Counsel th~t ~fie prosecution failed to provide 

the defence vli t_:h the state:ments. 
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The question to be de~ermined relates to whether or 

not in all the circumstances the prosecution acted unfairly to 

the prejudice of the applicant. There has been nothing brought 

to our attent.ion "t•lhic.h could lead us to -;:his conclusion. We 

found the reference by Mr. Macaulay Q.C. to Berry v. The Queen 

[1992] 3 H .L .R. 153 and the cases cited t.hercin unhelpful in that 

what.: ..-..1as being considered by the Privy Council in Berry was the 

duty of the Cro ... ·m -.;hen the stat.cr.:ten·l.: taken by the police is 

materially a·t variance >;>Ji t.h the makeru s ev1.dence in Court. 

Counsel for the applicant submitted further that the 

failure to provide copies of the statem>..:;nts to the defence \'.Jas in 

contravention of the fundamen:i:.al rights of thE: applicant under 

Sec~ion 20 subsection 6(b) of the Constitution which reads as 

follmvs~ 

"(6) Every person who is charged 
with a criminal offence 

(b) shall be given 
adsquate t'.ime and 
facilities for 
the preparation 
for his defence". 

In our view the giving of "facilities for the preparation 

for his defence" cannot relate to a sit.uation vJhere v:ha·t is being 

sought is a st.atemcnt of a person take:1 by the police not requested 

at the trial and such person not having been called to give evidence 

at the trial. our view is buttressed by the fact that it was to 

the knowledge of the defence that the sta·tements had been takE!n and 

the applicant had said fn evidence that Diedre \vho made one of the 

statements was giving evidence on his behalf. In Berry v. The Queen 

(supra) Lord Lowry delivered the judgment of the Privy Council 

citing w1th approval what was said by Shelly J.A. in his judgment 

in tr.~;-~'r~et:t {1970) 12 ;:t .R~ 179 ~~t p. HfO· as £ollows: --· .. ·--
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"The 1 right' to see statements in 
the possession of the prosecution 
is therefore really a rule of 
practice described in terms of the 
ethics of the profession and based 
upon the concept of counsel for 
the Crown as minister of justice 
whose prime concern is it.s fair 
and impartial administration". 

In our vieifJ it cannot be said ·that the failure to provide 

the defence wj_ th statements in the possession of ·the prosecution 

in this case isqwithout the establisruaen~ of ~ny request,a failure 

to give a person charged with a criminal offence adequate facilities 

for the preparation of his defence and as such a breach of ~he pro-

visions in Section 20(6)(b) of the Jamaica Constitution. 

In vievJ of ·the foregoing we treated the application for 

leave to appeal as the hearing of the appsal and we dismissed the 

appeal. We classified the offence as non-copital mu1.·der under the 

provisions of the Offences against the Pe2·scn (I~_mendment) l1.ct 1992 

and ordered that the applicant be not eligibl0 for parole until he 

had served a period of fifteen { 15) years 5.mprisoru-uent. 
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