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Herman Lee dled on ?he B?h day of Apr;E 1987 a+ Por+sea in The

.'T_parlsh of S? Eltzabefh frow a sfab wound To The ches+ whtch pene+rafed

'71-+he anferlor and Iower righf venfrlcles of The hearf From The-jy s

"1 descr|p+aon of The weapon (Exhuth 1) ;T was a rafher Iarge knsfe

ei(referred ?o as a mlniafure mache?e) and 1n ?he doc?or 's. op;nnon ;nftnc-
"I_Tion of The sngury WITh +ha+ weapon required a cons:derable degree of

'-.;force._ Hhaf was no+ in doubT was Thaf The knlfe was in The hand of The

L ff;appelianf aT +he momenf when ThaT fafa[ |nJury was :nfllcfed.: lndeed

'.ng'l?he evsdence 15 +ha+ affer The kl!iing The appe[lanT wenf *O The BU"

'_Savannah Poflce Sfaflon accompanled by The Crown w1+ness, Desmond Rochesfer,:

“who was presenf when The sfabblng Took ptace as wel! as Two oTher persons

"3”fand reporTed *o fhe po!ice "off;cer me JUST ktii a man up: de road _Hiﬁ'“

- come s+and up xn fronf of me Izke him wanT To f:ghf and me push The knife

o ina h:m" The applncanf dzspufed Tha? fhose were. The words he used buf



' did noT dfspu+e posse55|on of The kntfe aT The reievanT Time._ AT a
. g;.TrlaI |n The S+ El,zabefh C:rCU|+ CourT held a+ Black R;ver before
. Pafferson J and a JUFY, ?he appeilanT was on March 10 1988 convscfed

- of Manslaugh?er and senfenced +o :mprisonmenf ef hard iabour for 10 years,

Agatnsf Thls convacf:on and senfence he has appealed ' To The Three ;,

- grounds of appeai ortg;nai!y fnied There was added a: -ourTh ground by

leave,: Under ?hls IaTTer ground are subsuwed grounds 1 and 2 of *he |

" orxglnai grounds.f Thus ground reads

'” "The !earned Trlai Jddg@ = direcflon ong
< self-defence was: confus:ng inadequate/ .

.o wrong- {(17-19~31) and further his final L
2o direction contained & maTeria[ om:ssnon_:;lﬁ

= ln law (p 31) ”;q: F R

Thls ES = case which reveais The ;ncreasnng wanTOnness wsrh whtch'

-_Human !:fe 45 belng des.royed.- t? appears ha? a? The relevan+ fnme .
= There was a waTer shorfage 1n The area and The amounT in fhe parlsh Tank
o wh:ch suppiemenfed prlvafe sources was dWIndfang On The day ;n quesflon.“

:7.__Desmond Roches?er The maln prosecu?eon w:Tness, observed ThaT The _ |
tg appelianT uho had a pr;va?e Tank had af?ached a hose To The ou?[e? from-f:”
'a13fhe par:sh Tank by means of whlch he was fnlling one drum wh:ie anofher .

'_.drum s?ood by +o be fllted Takzng The vnew ThaT such acTnon on The

parf of fhe appe!ianf was unfaar +o The poorer members of +he communlfys'

”who had 1o Tank and whose sole source of supply was. The parrsh Tank

: RochesTer dlsconnecTed The hose and gave hlS reason To The appe[!anf
.;ﬂwho subsequenfiy arr:ved ,o dlscover Thaf The drum wh:ch Takes one hour:d'
rf To f;II up was. no? ful! affhough he had connecTed fhe hose only Three—' o

'_quarTers of an hour earilor, He obvnous!y dad no+ share RochesTer S
5..concern for The poor and promp?iy re-connecfed The hose Wthh Rochesfer

R as promp*!y dlsconnecfed Roches*er s ev1dence |s ?haf The appellan+ ﬁ o
'.r_Took up +wo sfones and Threa+ened +o h|T h:m down A quarref resu!fed S
3'.wh|ch 1nvolved Herman Lee as we!i who came on The scene Roches?er ilﬁﬁ

ZTesT:fled Thaf Lee Told The appeiian? To behave himself and Thaf he

cou;d noT do any?h:ng To Roches?er The appeiian? :s ai!eged +o have

kicked aT Lee and fhe resulTan+ fuss af#racTed ?he aTTenTlon of o*her ”f'"

e people Who To!d them +o f:n:sh awey w:?h The fuss. fﬂ"




-3 -
On the prosecufnon case, no blows passed bu+ The appellanT reiafed
that he +o|d Roches?er To s+op cursnng hem whereupon Rochesfer ran up +o

him and chucked h|m cau51ng hlm To sTagger and ?hereaf?er he plcmed up

?'LTWO sTones buT did nct Throw Them.

AfTer the in+ervenfion of fhe people, the appellanT Ief? in the
dipeETion of his home which was about 37 chains from the pipe-house. The
éppei[apf admitted this buf.expiained that he wenT o shift the peee to
%He~e+her drum which he intended o fill evenfually.l it appears.fhaT all
along the appellant was wearing a pair of Taltl leather boefs; He returned
to the pipe-house after abouf'five-hinu?es and said-“Me*come sah" where-
upon Lee seid, “You come sah, de what you feel like dojng", Rochester's
evidence is that nc socner had Lee spoken than The appellant raised his
right feof and from the leather boot he drew a large knife which he_
straightway plunged jnTo his breast wifh the consequence disclosed by
the doctor. The foul deed done, Tee appe!ianf wa!ked away; _AT Thaf_
}nsfanf Rochesfer who said he was 3 1|Tfle way off ieaning on his cart
ran To Lees and he!d_hlm, Biood, he sald, was flying all over the place
and having regardlfo fhe exTenT of The_nanry this is eas:ly_unders*ood.
Further, Rochesfer said ho one was affecking The_appel{anf_and neither
he nor Lee was_armed.

The contrary accounf of The_appejienT ie that when he re?urned”“
To the scene Lee was bylfhe pipewheuse and Roehesfer about one chain away
on the road. Lee resumed eureing the appellen* having previous to the
appelianf's deparfure invifed Rochester, Lee's nephew, +o‘join with him
in beaTtng The appeilanf The appe!lanT said he sat on a sfone awai*ing
the deparfure of boTh Lee and Rochesfer S0 he couid confnnue flilang his
drums. Lee,_he.sasd, Took.off his shirt and-T:ed it around his waist
declaring meanwhi!e “mi ready to f§9h+ you b....c now' . ”RocheSTer Took
up two stones and epproeehed him as he stood up. Lee Thenlfhumped eT the
appei!en#.who dpeked the plow‘ Lee fhen.grapbed him aed iT was in those
circumstances he pulled hisrkn}fe from his boot "fo keep him off, and as

he came up with_it, it stabbed him in his chest”.
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From Thas accounf, ;T ‘s ctear +ha+ hss cardsnai defence was
accadenT which hav;ng regard To ?he naTure end exTenT of The 1nJury, The
size of +he kntfe whzch +he Jury saw and +he consnderabie -degree of force :

requ:red +o inflch The fafal anury, The Jury in ?he:r forTy minutes

_re?:remenf coutd have had no difficulfy |n reJeCTE g

The ofher ISSUGS Ieff for The Jury s de+ermsna+1on were selfw

_defence and provocaf:ow ne:Ther of whlch was acfiveiy pursued by The L
' defence buT which faxriy arose. on’ The ewdence° There 15 ne. complainf
_abouT The Trea?men+ of provocafion as To whsch fhe d:recflons were. correct:

_and.adeque?e._ Two porTsons of The summ;ng-up dealrng w:Th se!f defence L

are caiied tnfo quesTxon by The qround of appeai se+ out earlaer,._AT_ﬁ. .
page 17 18 of The summafeon, The learned Tr;ai Judge sald

.-”Now, :T is for The prosecu+lon fo saflsfy YOu - B
~on the evidence that the accused: was not agfeng Co
in seff defence once: se!f defence is raised as . :
it has been . ~There . is no duty on. the accused fo .
“show that he was acting in self-defence. The &
-onus-remains.throughout.on the prosecu?xon, and’
'if therefore on a consideration of all the ev;dence
Ciyou are:left in doubt: whether the ksllsng may not
' have been a' lawful self- defeHCe, the proper verdicf
ﬁ;wouid be not’ guzi#ya ;_' - SR .

-H*:NOW,_If the accu5ed may nave been labourlng under _
" a mistake as to the facts; he must be Jjudged '
. according to his mistaken belief as to the. facfs,
. and. that is so whether the mistake was, on an
. objective view, a reascnable mistake or not.
-~ Therefore, you come to the conclusion that the”
oo Becused honesf(y believed, or may: have be!:eved
"~ that he was being a?facked and that force was
_...necessary Yo .protect: hlmself against the aifack TR
- or the threatenad affack and-the force used’ was A
- reasonable. in the cnrcums?ances, then The _
" prosecution have not proved their .case and your.
. verdict must be not gu;ify A, however, The
‘accused allegedly, if, however, the accused -
alleged belief was. misTaken, and  if the mistake-
~'was not a reasonable one,” that’ may be a power-
- ful. reason for coming o the conclusion that hns'}
"~ bélief was not honestly held; and in that" case '
= 'you should rCJecT The defence of se!f—defence

-Ef,‘.-

Thereaffer, The iearned Tr;ai Judge proceeded To deal wnfh The burden of
proof in rela?;on ?o self—defence

in att falrness +o Mr Kn:oh? :T mus? be sard Thaf he did noT

' demonsfra?e much confidmnce lﬂ The CF]TICIsm Ievel!ed a# Thls aspecT of

The summlng—up which he dea!? szh en passan? sTaTung Tha? aT was wrong
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The inclusion of a direction on misteke in this summing-up must
have been induced by an abundance of cauticn and could only relate to the
exffé;judiciaf statement a!legedly made by the appeliant to the police
viz.:

"Officer, me just kill a men up de road. Him

come stand up in front of me Iike him wanT to

fight and me push +the knife in 2 him.'
That was the eVidence'of Desmond Rochester and the Police Officer;'BIakQ.
But +he appeliant did not agree that any such words were used by him. _tf
was his evidence that contrary to the evidence of Rochester and Constable
Blake that the appellant was the first fo speak on arriving at the Police
Station, it was Rochester who first spoke saying “"The man deh kill one
man up so sah® to which he szid his'response was -

"1 two ‘man attack me sah and I cu+ one, is two
man aTTack me and | cut one." '

That is what he said his exfrafjudjcial'sfqtemenf was buf hé did not

make thet a part of hiskdefenCe,__En”fac?,_his defence before the jury
indicating that Lééfhad'been.accidenfaliy3sfabb§¢ was an implicit
repudiation of self-defence inherent in The sfafemenf attributed To him.
Further, the pEosechidnzdid nbf presentifhat]sfafemenf fo_explain the
kKilling but merely as a part of the narfafivé¢  Nor cén tThe' defence
presented before_Thé_jufy_accqmmodafe a mistaken betief;fhaf the appel tant
was under attack or ebout to be aTTackgd.:.His_defence is an acfual attack
during which the deceaéeq, Lee,was_injqred bUf-nof_bygfhe'deliberafe act

of the appellant, IT ?s gkafuiTouS fo_imporf misteke into such a situation.
The summing-up on Sa!f%DgfenCe, whiqh_qduld ba said_prop§r|y to have arisen
on his accounTrif_fhé_jqu:rejecfgdzfﬁe defence df;accidenfé_was other-
wise proper and édéqﬁafefénd fheréiﬁas no bréjudjcé TQjThelappeilanT
arising from the Eearned trial judgé's'ovéb—generous'freafmenf of The
evidence. Trial jﬁdges should be careful not to construct defences out of
; extra-judicial statements which are eifher'ﬁepudiafed or not adopted by an

accused persoﬁo See R; v CoiIh'Johnsoh'(unrepOrTed)'S;C;CAA! t9th June,

1987 in thch this issue was comprehenéivély dealt with by this Court and

in The process over?ruling R, V Talbot and Kerr 12 J.L.R. 1667 which had
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| verd;cf i+ was held (Rowe, P ) aT page 6"'

"ef'f 6-}5
erroneous!y :mposed a. du?y on The Tr;ai Judge i p!ace before ?he Jury

_any defence suggesTed sn such sfa?emenf
The oTher por?ton of The summ:no-up which ?he ground of appeaif

seeks To lmpugn appears on: page 31 tn The penu!*smafe paragraph of the -

summsng~up Thus

“ "So, Mr Foremcn and members of The Jury, +he:.3 SR
]-verdacTs open i to ‘you ‘are; not’ guiify as;.a .
. result of lawful provoca?fon, not. gun!Ty 3s. a;f
~oresult of accident, net guilty of ‘murdér bu?
- guilty of mansiaughter as a result of . legaf
-ﬁﬁj-erovoceT:on, guilty of murder as. charoed o
- Those:.are the verdicts whtch are open To you Canl
'-_i;'on Thls Indscfmen? o : o

Mr Knagh? submif?ed The# Th:s f;nal dsrechon confatned a. maferia"_f
omlss:on in. Tha? The quesflon of dcubf relaTlng To The ;ssues of Fegei

provoca+|on, seif~defence and aCCidenT has no? been 1nc!uded here and

that The resuif zs Thaf ;f cannoT be sazd W1Th any degree of assurance_”'m .
 that fhe conciuszon would have been ?he same, had The Jury been rem:nded o
o of +he mlddie posuTlon of doub% on. any ground whlch wouid reqUIre Them _T

-'f To acquaf For Thls l.,s"o;:)osrhon he re!ted on R v Corl Dav:s S C C A

. 178/87 (22 7 88) (unreporfed} ; Whale IT |s clear Thaf The Smesssson was

soughT To be modefied upon The !anguege an Carl Dav1s,.1+ 15 paTenT Thaf

C ThaT case is- diSTlngUIShable and cennof ave;! The appetlanf

ln Car! Oav:s The defence was aiib: Durlng has summafton, The
learned Trlal Judge hed glven correc+ d:recflons sn iaw on al:b;.-

However, Jusf before +he Jury re?:red he remlnded ?hem of The verdlcTs

: whlch were. open To ?hem tnctuding fhe VeFdICT of noT gu:ETy bu+ he did

- not efaborafe on: The bases for such VEFGICTS.: Fur?hermoreg aT fhaf point

he dld not prOJecf +he defence of ai;bl as a besxs Tor a noT gut!Ty

:7'"Ne canno+ say wn?h assurance Thaf The Jury would
-undoubtedly’ have: Rad: in- mind that the" :
-+ .appellant's alibi was the basis on“whtch fhey
'ﬂ-;cou!d fiﬁd The appel!an+ guthy Mo

Tha+ was: ‘©ne:.reason why The conv;cf[on for murder was quashed and a new -

L Tr;a! ordered Mr. Knagh+ sough? +o achaeve a sumiiar conclusnon here.?'
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.-.But what is the position in fﬁe ?ns+an+ case? Mid-way on page
30 of the summation the learned trial judée fndicated that he was winding-
up and, proceeded in +haf'and‘+he next paragraph 1o deal with the basis
on which a verdict of guilty of ﬁUrder could be found. The next para-
graph deais with provocaficn and_selfQHQfénce and: in.The paragraph
immediately preceding'fhé impugned paragrapﬁ; he: dealt wETh'abcidenT. In
dealing with each basiS‘The_effecf.of ddeT.wasgdeaIT with. I+ is patent,
therefore, that this is not a situation akin to Carl Davis.  The complaint
is groundiess and totally lacking in any merit whatsoever.:

The words "lawful provocation” in the paragraph attracted crit-
icism as a possibile cause of confusion. .However, we are satisfied from
the porticn of the franscript dealing with the winding-up that ths words
represent a typographical error and that what the learned trial Judge mus+t
have sald was seif—defence.

Before parting with this aspect of the appeal, we wish to deal
with a submission of Mr, Knight mede inr$h§$coﬂrse ot duvetopingih ity
argument. In dealing with the standard of procf, the: learned +riai
Jjudge directed the Jury in the accustomed. manner regarding. the treatment
of a defence raised., Said he at page 4 of. the summation:

"1f you accept what he has.said, if you accept

that his attempt has succeeded, then he is not

guilty. If it teaves you in a state where, "you -

know, where you canit say whether to accept or

reject what he has said, then, again, vou will

have fTo say he is not guilty, because it would

mean that The prosecution has not satisfied you

to the extent where you can say you fee!l sure of

his guilt; but even. if you should reject what he

has said, if he fails in his attempt, then you

must consider all the evidence Inctoding what the

accused has said, his evidence, and see whether

you are satisfied so that you can.feel sure -

that the prosecuticn has proved. its case,"
The criticism raised here is that i+ Is wrong fo-invite the jury fo
consider the appeliant's defence after i+ had been rejected. Were we not
persuaded as fo Mr. Knight's sincerity in raising his objection to this
direction, we would let the matter pass but based as it obviously is on

a fallacy we feel obliged to attend to i+ in the hope that the matter may

thus be laid to rest.




The faiiacy in. ?he argumen? sfems from The mssconcepflon Thaf
once & defence is reJec?ed as The ?rufh it ss Spenf of aII QOSS|bie
E effecTs Though vaewed by 1Tself sT may nc* be accepfed as ?he fruth
_yeT when vaewed w1%h The resf of The ev:dence in fhe case |+ may- creafe
K doubf abouf The prosecuf:on case and so achteve The same result as lf :?
-_had been. accepTed e S |
Enough has be@n sa:d ?o show ?haf Thrs ground of appeat faiis. -
~The ofher around of appea{ cgmp!ains ?ha? ’?hc senfence
o of The Cour? was' excess:ve in The c;rcums+ances”. Pecuilarly, enough,.
Mr Knlgh? dld nof say he was abandonrng Thls ground of appea! ye+ he |
_made ne subm:s;nons 'i'hereon° o
| The sen?enca of The Courf was.;mncsed.affer The Cour? had heard
. charac?er ev&dence from The Dollce as welf as Two WITnesses called on

'__behalf of The appe!tanf The record of The case shows +haf The iearned

L Trlai Judge gave very carefui cons:dera?ton +o aii Thaf was put before

him before impOSlﬂg The senfence wh:ch in The c:rcums+ances, ls-neifher
.-..harsh-nor-excessave We can see.nc reason for disTurblng the, senfence.
o ln The resu§+ Therefore, The appeai ES dlsmlssed and The ;. |
' convncf:on and senfence afflrmed En The exerc:se of its diSCPGTIOH ?he

o Courf orders Tha? +he senfence w;iicommence from The dafe of conv:c?aon



