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SUPREME COURT CRIMINAL APPEAL NC. 46/87

BEFORE: THE HON. MR. JUSTICE KERR, J.A.
THE HON. MR. JUSTICE CARBERRY, J.A.
THE HON. MR. JUSTICE WHITE, J.A.

REGINA

VS.

ESMELDA WHITE

Miss Janet Nosworthy for Appellant

John Moodie for the Crown

July 27 and December 17, 1987

KERR J.A.:

This application for leave to appeal from a conviction for
murder in the Home Circuit Court on February 13, 1987 was treated as
the hearing of the appeal. The appeal against conviction was al lowed,
the conviction for murder was quashed, a verdict of manstaughter was
substifuted and a sentence of three years imprisonment with hard labour
imposed.

The case for the prosecution rested on the evidence of
Cherita Mcleod, a cousin of the deceased, Robert Whittick. According to
her at about 3:30 p.m. on 19th April, 1986 she was at the corner of West
Street and Spanish Town Road, Kingston, and was speaking to the deceased,
when the deceasec called to the appellant who was walking along Spanish
Town Road. She replied with obscene language. The deceased stepped
towards her and said: "Ah whey you a gwaan so', and he!d out his hand as

demonstrated by the witness. The appellant Then drew a knife from her
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tulme“
7:deceased became aie and Iooked'as 1ffhe was_abouf +o fall'

o j'ran off The w|+ness ?hen wen? +ohfhe eceased'7[*"“**
'"1feewas placed nn a hand-car. and Taken To The KIHQSTO
7fches+ pene?ra?ed The ches? and perToraTed fhe iefT venfrlcle of +he

'fff;nfi:cfson by a sharp xns?rumen% such as a kn:fe used w:fh a severe degree
| fVelflegs. lf |s prebabie Tha+ a kn:fe could hove caused Those wounds. '

T“-eyTha+ r}ayP or of The deceased ever ha‘:ﬂg any relafsonshie wr?h her,_

.e T-dkne

l;3orh Apr:l

f}jf;n Porf!and

fg?hree :nelden+s tn which he-haduwounded"herﬂw_

: '-".".-bosom and S‘?‘abbed a“!_ 'I'he deceased_ Thedeceasedsa;d\"'Maggneyou s‘fab ..j_: o

'vafwhere Dr. Roysfon Cilfford on 25+h Aprii 1986, performed a posfmmor?em

' '5ﬁ’exam1naT|on He found Thaf +he sfab wound wh:ch was on The ief+ anfernor ;ffiff;;-“?f

forceu_ He observed flve scars Jf o!d wQunds To fhe chesT abdomen and :

Cher:fa McLeed sa:d fha? she d d no? know The appe!tanf before

':df.lsuch scars on hum as descrlbed ,y ?he docfor,, The deceased as far as she ffifdf;]ﬂj

':”flung severat bo%T!es a+ ?he appe!EanTQTand The? he a+facked The appellanT

.::dw’fh a k”'fe’ a“d ?haf The avpellan+ had an emp¢y dragon sfouT box whnch sheﬁﬂ;lﬁfﬁ;V'

"5fgf*”dropped,. nd +haf ;+ was wha!e he wasya?facklng ?he appeilanT TnaT she ;}'jfuil.f

Th@9dé¢eaggd nd Jus+1f|ed +ha?

She have deTa:ts of

J;:htfeo_ Two |n 1974 and fdde-vl"




-Qone Tn'1976' when he cuf her |n her face and she showed The scar. -*1h"
;_add|+;on, |n 1985 when she was pregnaﬁf he ktcked her in her abdomen

'rew|+h-such=force.fhaf she'had-a mlscarriage,_ This happened ThE fronT of

'.'The Cenfral Poluce S+a+10n,_ She had ?o be Taken ?o +he Hospa+al

: polnce“vehtcle,' DespnTe The reporTs she made To The polece The deceased

"re'was.never charged or prosecufed for Tﬁem
._ | g On The affernoon in quesf;on she Qes\on her way folfhe CerenafrOHeﬁTf
..rf 1Marke+ To buy fru:+s She had an’ empTY dragon box in her rlghf hand and a S
knife which she’ usualiy used to Tes* fhe oranges she boughT and in her L

Ieff hand @ plas+|c bag wu?h money rn t? The Heceasea ca!ied To her buf

'__she rade’ no: answer. He came before her and held her hand w1+h +he money
and said ”Give me someThlng ouT of Thls“ :'She ”flashed hlm-off”'and 8

E -walked on,:he f!unc emp+y bo*fles a+ her one of thCh hlf her on fhe

7'shouider He Then came before her, and drew from The back of h|s walst a'ef

knifed He cu+ a+ her, she 1ef 90 +he box and s*abbed a+ hnm,u The sfab 1_EL”

'fcaugh? h;m, and he ran back for +wo more boffies and she Fan away. in

R crOSSvexaminaf;on she sa:d +he decegsed go+ has scars from faghfing, : 'é-"”:

-'did noT know where he was l|V|nq sn 1985 or Tha? he had a busnness cr

eMarcus Garvey Drlve._ She sa;d Tra+ when she heard The deceased had dled she"

'-_'wenT ?o The Gold STree+ Polxce Sfelion ;o g;ve up hcrself Shu was see;ng

:_Cherafa McLeod for: The ftrST +1me ef +he ercilm;nary enqurry._ She did no+
' :know her before | - | |
Two Grounds of Appeet were argued The firST'reads"

."(I}ﬂ. The Learnerl Tr;al Judge erred in Iaw o
”.Z-Z'when he misdirected the jury.on the
ovoissue of self Defence “in-that his
" Lordshipts directionsion the question
-of -whether or rot the Appellant belueved _
;her {'ife was endangered: failed to adhere: .-
4o the guidelines 1aid down as to the
- “proper directions in the circumstances of
. the case in REGINA V. GLADSTONE WilL1AMS
- [1984] 78 CAR 276 and: SOLOMON ‘BECKFORD V
- REGINA - Privy Council 1987 thereby mis- .
__:'Ieadzng the jury.and creaf:ng confusion
~.in-the minds of: +he “jury as to the" proper
testto be ‘gpplied in the circumstances. of
~.the cdse in qefermln:ng +he ;ssue of Salf
:".':DefenCeo 7". REE e PP T i




-:;declded cases, bo+h Jamaican and Engitsh were cons;dered

.  :Board

. lin his directions to the Jury the fearned frial judge ssidat

f;ktl!s her assaxlahf, she s no? Guilty of any _Vf:[fngV"w
'erme even 1f fhe kullsng ;s';n?enTuonai'f- o

,5oerson reasonably beiréve"on'fﬁ :
?greasonable grhunds to. be: necessary'
~oetoiresist oen a?Tack or .should it IR

'“*7be whaT +he accused hones+|y beileved?"_?j,;;ﬁzf

 f En answerlng fhns qdesTQOn;perT!nonT sfafemwnfs from &’ number of

_:nﬂfhe end The

|n a JudgmenT del:vered Dy Lord Grifflfhs, approved of +he s+a+emen+ :

.f:966cord1ng +to his mis
-_tS S0 wheTher +he mrsTakeg'

=  ”“The:r Lordships have heard nv€sugges+10n fhat: This
: . umm;ng»up has resulfed in a: dlsquaefung :
- 'h!S |s hard!y surpr|51ng

;y°"he surroundsng CIrcumsfances e
T¢C de%ermine whefher or: no? The ;ri_f”

”{ié more or $éss prdbabie,. Where
rounds To hold a be!tef IT wn!l




: will conc!ude fhaf such 3 bellef was or mlgh+ have -
- ‘been held. : : '
-.Thetr Lordship‘ﬂfherefore conc!ude “that the: summsng-
~up -in Fhis case contained a" ‘material misdirection”
~.and ‘@nswer guestion - 1(a)" by say;ng fhat “the fest to
- be appl:md for self- cefenc is: Thaf a person ‘may use
- such force as is reasonabie in The circumstances as

he honesfly believes them +o be tn *he defence of :
hlmseif' ' anofher., }:5f R :

The dtrec+lons |n fhe lns+an+ case are snmsiar +o Those Ln The3

:-§Solomon Beck ord case and whach were cons;dered lmrroper by The Privy .

';”Counc11. Accord;ngly, in +he l:gn+ of The re-sfafemenf of the' concepT of.ﬁzi“yh

Fseif defcncc ln The Solomon Beckford case, The dlrec+|ons of fhe learned =

| ﬁ_7+r|at Judge in The lnsfan+ case whtch fo!towed up +o then,: +he - accep+ed '

'-;formula; amounfed To & misdzrec*t‘:orn.-= Howevery regard mus+ be had for the -
'reailftes. Thetr Lordships Took T;me ou+ fo con51der whefher or nc+ in
d:The parTncular Cfrcumsfances of +hc case a subsTan+sal mlscarrlage of

' 'JusT1ce was occasroned Thereby and concludeu +hu5 aT p 11:_".:

cj”"lf was: submlffed fha? The jury. fust have T
E accepted the evidence of - Peart that the: deceased
0 hatbeen. shot dewnsiniThe: act. of ‘surrender and
o rejected the accused’s account that he was: killed
“ineasgun battley: which: the -judge -had clearly: _
--dlrec‘!'efI them woul ¢ amount to sel f=detfence. Their""
Tiperdships ihave given anxious. consideration Fo this
‘submissicn for-there is much force in it. Tfon
. the facts as.they appear from the summtng—ud the
. judge had left the matter to the jury ‘oA the basis -
ocofa ch01ce between FHe e accounts.Then any mis~
‘-[}d;recfson ‘a5 to; the reascnableness or ‘Gtherwise of
- .the. apneilanT"s bel;ef would have been of oniy
academic |n+eresf s .

In The zns+an+ case, Thc iearncd +r|al Judde affer hls genera!_-
direcfsons on self defence wenf on To say ai p 80

dWhen she says The man had a kntfe and was comang

“down poised; ready io: strike; b had to hit out,

“ o there must bea reasonable necess:fy for killing -
“rand a ‘necessary. belief based on reasonable. grounds.

A those circumsTances; “there .is no duty ‘on the

S aedused 1o refreat. 5o you. must be satisfied in.

L determiding this: ‘matter of .sé|f defence, that there

i Was an attack upon.the accused next: that as a resulf .
- ithe accused must have: believed on reasonable grounds

S that sheiwasning imminent danger of death or serious

_ Cbodily dinjury. Neadless fo say .a knife can cause
'-_*_deaTh and :f wha+ she IS saylng ss *true- and she used




'-J_fseifndefence —-and on fhe o?her hand The case for The defence in;whlch

:Jf;_%he wou[d have every rtghf ?o do whaf she dld?_wu*

.;7,-”her Knife in fhe manner in: whcch she said she e
idid, then that would be reasonable grounds’ for

©her fo. believe that she was:in imminent. danger

ot e;.her deafh or serlous bod:ly |nJury. e

Cand et p. 81

.....

'= Q"wha+ sho :s say!ng !S Tha+ :n The pasf Thas man -
irhase done me: inJury by us:nﬂ weapons upon me. and__ j;.i'
NGW, here ag?sn, ‘he has a kn:fe ready o do q

. again. .So:she does. not have fo wait. unf:l ?he
- knife comes down’ upon hcr,_ if she from
-ﬁfﬁreasonable apprehensnon |nduce either. by The
< words or by the conduct of the ‘deceased,and’ The

. " conduct of the: dbceased she'is say:ng,ﬂ:s what.

o happened in the past, “and: presenf!y, & knife: heid“

upinithe air, then ‘She would have every'rjghf |n 'ﬁ?”"f
_!aw To dq whaf she sa:d she dld i e

!n our v;ew The learnod Tr!a! Judge sn”J
fﬁ-The ma++er +o ?he Jury as = chozce be+ween Two diamefrlcally opposed

_5accoun+s-— +he case for The prosecuf:on tn wh:ch There wns no room for e

Accordzngly§ noTw;ThSTandlng +he misdirecTuoh we are of fhe;1? $
.  ;+haf no.subsfﬂnfial m:scarrtaJe of JUSTICS was occasnoned +hereby .' f;  :LL
| The o+her Ground of Anoeai reads : E e
R ”The sssue of provoca+|on hav:ng been ra:sed oﬁ
o 5 fhc ca;e for The prosecuf;on ' |

. ﬁ§ 5“ +he case for fhe Defence ﬁf"”

-;;;+he Le arned Trsai Jucge erred zn iaw”in' i
“his failure o direct “+he jury on +hm i
S Gital issue of Provocation: Thereby :
. depriving #he Appellant of an opporfunlfy
o fhatwes rezsonable open To her to have a
overdict of ‘not gu;t%y of Murder re+urned 1n
L her favour and ofhaving Mansiaugh+er :
. Verdict entered againsf her by reason of
'7'prov0uafton,.fﬁ;'j__,. = R




e

Counsel for the créwn Coﬁteded.Thaf fﬁere was sufficient
evidence To raise the issue of manslaughter for the consideration cf the
Jury.

We are of Thg same opinipnf The memery of the many brutal
attacks mace by fhé'decgased on her musf have been wiTh:her that afterncon
and his accosting her in +he manner he did was the finairs+raw That broke
her self—confrol,

"~ For these reéSOns we quashea the conviction tor murder and
substituted a verdicf cf manslaughter. In her plea in meigafion
Miss Nosworthy referred to the pugnacious disposition of the deceased and
the history of his attacks on the appel lant and that the appel lant was:the-
mother of children of tender years. We gave due consideration to all the
circumstances of the case including those urged by her and were of the view ;.
that a custodial sentence of threec years imprisonment: was adequate and

appropriate.
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