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MORGAN, J.A.:

.The aﬁplicant: Evan Cole, was charged on an iﬁdict-‘.
ment for the offence of murder in that on the iéth day of
September, 19828, he murdered Wayne Boothe. The matte:”waé
heard in the ﬁéme Circuit Coﬁrt; Ringston cn the 1lth, 12th
and 1%th January, 1295, by Coocke, J,; with a jury when he
was convicted and éentenced té death.

On'tﬁe night of ihe l&th September, 1938, tﬁe
deceased, Gary Smith and his frienﬁ Michael Angel were at
Burlie's restaurant at 274 T&irént Prive in St. Anérew. Smith
worked at this Lestaurant‘ag a ﬁaiter but Hurricane:Gilbert
hag just-étruék so his fr;LenclF the deceased and himself weré
then sleeping in the upholsﬁer? shop adjcining the kitchen;
witich sgrved'the reétaurént= Evan Colé;'the applicant, came
there abdut $:C0 p;ﬁ.lthéé ﬁight and went in the kitichen

where the deceased; Gary Smith and Michael Angel were cooking.
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Smith's account is that he saw the applicant with a gun and
heard him say "A gwine kill all a oonu®. $Smith moved out
of the kitchen and went intc the_upholsterihg shop.and Angelu_
fellowed. While in the shop,.Smith heard the deéeased say; |
"Evan, mine you shoot me”, and then the explosion of a gun.
The applicant ran out, he1&:Smith'and threatened to shoot
him if he said_anything to anyone. The applicant threw the
gun threough a grilled window and ran away. The deceased ran
out of the kitchen helding hié ché;t énd'said to Smith,
“Cat, Cat, Evan shoot me®, 8mith, who is known as "Cat",
took him to the door, put him to lie down, went.fﬁr tfanséqrt
and later returned and found him.dead. | |

Angel agreed with Sn;th that‘ﬁhey were all in the
kKitchen, that Smith ahd‘himseif iéft_£ﬁé7appllédntrénd the
deceased there then they heard an explosion. BHe,; however,
did not observe theugun in‘the hand of the appligant nor- |
heard deceaséd sayiﬁg; “Evanﬁimine you shoot me“ and diffe;ed
from Smith in that he said Evanrraﬁ out.say;ng; "Who kill |
tlacka, who kiil Blacka“ (:;._.e° Boothe) and that the deceésed
said, "Mr. Watsoﬁi I get shot®. |

Dr. BhéttsP who performed the-pést—mortém exami-
nation, said he founéd a firearm entry wound in hié cheét
which was not burnt or tattooedp_which ihdiéated.that the
point of thetggn, when.firedfrwas not less than twelve tg
eighteen_inéhés away, at an angle from left to right and in
his gpinéén it would nci have beén possible for the Qeceasedv
if right-hagded, to havé ghot himself;

.Whgn the appliéant.was arrested, qhaiged and
cautioned by Detecﬁive Seigeant Spence, he éaidF “Ah h%m.
shoot himself sah”. _  )

The applicant gave swern evidence and said that

he had qgone to the restaurant and was surprised to see the
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deceased there as Smith had a dispute with the deceased prior
to the hurricane and the deceased had evicted Smith from his
house. Smith and Angel left the kitchen to the shop and then
he heard an explosion and the deceased, who was leaning on
the inside doocr of the upholstery shop, held his chest and
said, "Lord, Loid, Mr. Williams I get shot”. He then asked
amith, "Who shot Blacka?® and Smith replied that he did not
know. He ran out through the door, passed a police jeep and
went home.

The Crown relied on circumstantial evidence, clearly

set cut by the learned trial Jjudge in his summaticn (p. 104)
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"tow, let us now return to circum-
stantial evidence. These are tha
factors which you will take into
consideration if you accept them:
{1) That the accused came to
Burlie's armed with a gun and said,
'Me a go kill off the whole of
unco‘. That is if you accept it.
{2) That at the time of the
shooting only the accused and the
Geceased were in the kitchen.

{3) Tkhat just before the shooting
the deceased said, if you accept
it, 'Mine you shoot me’'. (4) That
the explosicn came from the kitchen,
and on this aspect both Crown wit-
nesses agreed. Of course the
accused man said it came either
from outside or from some cther
part of the house. {3) That *he
accused {sic) man said, 'Cat, Cat, Lvan
shoot me', and {¢) that the accused
man told the police a lie.”

The defence was a mere denial of the shooting.

The learned t:rial judge, in an impeccable and well=-
structured summing-up, directed the jury, in refreshingly
elegant and clear language, on the law, the daiscrepancies
and on the question of credit, which was the real isazue in
the case.

Mr. Sutherland said that he perused the summing-up
end with great candour has told us that, having done soc, he
found nothing arguable. We entirelf agree.

For these reasons, the application for leave to

appealr tw =efuiged.,




