IN'THE COURT OF APPEAL

RESIDE“T MAG STRATE'S CPIqINAL ﬁP“hAL NO 15/

MR JGSTICE KERR. J.A.
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Vs,
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,KERR,:J A;:7

On the 221-1r4 of February,_*és g'about 7 45 a n,,.aﬁ~"

'partv of'nolicemeﬁ went tc Ordnse Grove St Fllzabetq and to

a house there and Lnder powers of searcq conferrea bf a

written autaorlty, searcheﬁ tnat hous

On arrival the door was openea uV the appellant wno

- gave his name and addressc, W1th hlm was ‘a fewale accused9

'Mlss“Barnett and when Ser eant Swallwcod the Chlef of the

VInvestigafinq Olecers the 1ea4er of he pa ty .dl wﬁat

-Tpart of the house was’ occanled by Flnn. ﬂe lady gOlnted to the
;TOOL and the ool1cemen B orporal Wlll amsg Sergeant Smallwoodi,:
and oLhers entered Lhat roon aﬁd under a dresser in 2 carton'

'box bearlnﬁ the marks'“Star Canoles the ouantltv of gan ia

"was found

ThlS was in the Dresence of the other occupants of

o th;s three ﬁpartment~house;-;1 bottom draw:os tne dresser a.

(hg ) el




'pép_ié'r-':b?-é _3¢j§nta'_ifii.ﬁgﬁ-_:'g"é-_ﬁﬁ"a5'@?&5“2._?%.3-;50 -'fc'ané -.-'.-N'o*'s'tafeﬁe'-ht's" were
maaé byfény-df tﬁéfpértiééf§ié$énﬁ}_ In the bathroom was . also ;.f'
ﬁound a cartun boa narks ?Cod? Aidf and inc that box ganja wasg;,.

iso foundg_ There was a second bedroom and when the Pollce

: enaulred for the occupant of thzs room wnlch 4as 1ocked Ejﬁgjf

Patrlck Graham sald 1t belcngeﬂ to hls brother who was in bhe
Unlted Statas of Amcrlca as a farn worﬁer°: Unon en0L1ry

Graham said that ‘the’ xeys were_kept 1n Flnm s room he went and

_feﬁma¢theﬁkey5;andQOpenen the door.nf che roone-and Ln51de six

-

plaétié,bégs;ECne:kﬁ“féa bac aﬁdﬂe ba*rel ali_coptalnlng
vegetabie matt»r WQICR wheq tested was found to be ganjaog;;aT  
_ The 51x persons found 1n“fhe house weru arrested and
charged for unlawful p0556551on of 9ap jas _Fxhlolts were takens.
subnlttﬂd to t%e goverpment aﬁalyst and tendered 1n eV1ae1ce
at the hearlpaﬂ~ Sergeant Smallwood also exhlblted the bunch
of keys contalnlng the key whlch opened thc door,_ } ”° N
T“e defence was that thls house was occunled oy
severél rﬁerscns3 uanga Was Found An- the absent Craham s
TOOMR, DO gan}a was found in: blnn s “OOm;*oralnmthembathroom=
and that Graham s room was, entereo_nv tno pollce breaklng down
the door* in short tﬁere was nevev' any kby found by r&tfle
Graham or that thls room wos onene Tlth any key
11 supdort of thlS defepce ev1dence was glven by th

aopellant and b} Pntrlck Crahaﬂ wno sald tney had asked hlm to

obtaln from fhe owner _ -dlss Inez Lhc kev for. the Toon, that j“'

he had gone w1th two 00}1CC of*lcers out they were unsuccessful
in obtalnlng ﬁrom Mlss Inez thé key aﬁd the pollce of flcers o
broke d0wn the door and in that Toom the ganga was xound
B»fore us; Mro-QWlth contended that the verdlct Was
unreasonablo hav11g regard to the ev1nence and he based hls
conplalnt aaalnst the fludlng of tbe Ra51dent Maglstrate on: th

fOIIONlnc asnects of the case*-thut tne exhlblts of ghe two




3.
narcels found in the room bore the_date 28th of February,., 18586,
. while - all'“the other exhibits bore the date the 22nd of February,
1986:and that-the explanation given by Detective Smallwood
ought not to have been accepted; that e¢xrzlanation by Smaliwood =
was to the effect that when the exhibits were transported to the
Narcotics Cemntre in Kingston on the day that the analyst caue to
examine it, he noticed that the labelis on those two exhibits had
fallen off, he replaced them and it wes then that he dated it
the. 28th of February, 1986.
made after an adjournment and so he was giving him time to -
re-consider.and.: that the supporting witness, Williams said that
the labels had be¢n pasted on firmly by zood gum. -In our view
it was for the Magistrate to-assess whether or not the expla-
nation was cf such,: as.to be acceptable to him.: We do not
find his.accepting.that explanation as being unreasonable.

The other.aspect-of the crown's case which Mr. Smith
attacked was as~regafds the ganja found in the bathroom. He
submitted as-it ‘is. unanswerable that th¢ bathroom was the sole
bathroom in .the house, it was available to all the occupants
and therefore anything found therein could not be said to have
been in .exclusive possession of the appellant.

With respect to the third voom, Graham's room, the -
evidence of crown's case, fixing possession-in the appellant,
rested on his baving in his possession the key to that locked
room. . Mr. Smith has urged us that the evidence of the
prosecution witnesses as to the existence of keys and those -
keys being found in the appellant’s room ought not to have been
accepted. - Firstly, because he said the evidence 9f the
defendant and Patrick .Graham that the Police had sought from
Miss Inez. the keys to that room supported the contention that

there was no:keys in:Finn's room.’ This was a matter for the



_ResidentxMaQiStratéiand:hé_accepteﬂ the ev1dence of the two

'poliéé?6fFiCer§;"Sm311Wooa anc Actlnq Corvoral Wllllams that

the door was o,Jned bv the.%ef takuu frcp Lhe room of Flnn& and:  

in our v1ew we se; no reaSOﬁ to go agalnst that flnélng,
The th1 d area of comnlainu 15 that certaln appllcé— E '“

tlons made on behelf OX the apnﬂllant ilnn were refused Dy thp:f_

learned Rea t glstrate The flrst was us to proauctlon

of the pol¢c“ statlon dlary whlcn Ln 311 nt s Coupse"s v1@w, SRR o

would dlsrredlt Lhe ev1dence o£ tﬁe w;tnesses for the prose»
cutlon and 1n partlcular the w1tﬁcss Actlng Corporal Tfu.l:uaunso._',_ 
Now at that stﬁge wheu_the pp11c¢t1on for th@ productlon of
the statlcn lery was maue Detectlvc Smullwood was bflng |
cross examlnea Qs to the contcnts or Lhe entrwcs ln that dlary _ 
on the ?aTCLCLlaT Cate ard he sald ih@t he ﬂlé pot maKe tnu_f ;:
entrles but thﬂt tney werc made by Iﬁs pctor Ballejs_who'was.ffﬁ'
the Senlor P011C6 Offlcer 1n t%e raldlnc party but who r ally }:
took no- nart 1n Lbc search The Ros1dcnb Mag1str3te reﬁused
the appllcatlon on the orou; thaL thb entry was not the entry  ;“ 
of tho w1tness and 1t could not bc nsmd to dlSCde‘t hlm That  
was ewlnently rlght Later on howyver :1t tran5p1red tnat-"
P011ceman W1¢11ams-sald 1t was-he-WHO'made-thh entr1es-1n~the ." 
dlary, that he ertered what was dlctated by Inspector Ballc/ |
but what he entcreo was not what hb smw at the scene. This’ oF: 
course dependlnc on what was 1n tne dlary, could very well
have" dlscre41teﬂ Wl’llams but at thut scage accordzng to tﬁc
record no sPeCLFlc app11Catloq was 1QLC For produCtlon-of'j'
the dlary ' | | . e .
e | 1¢h cP1 s s

Hnother areu_of/complalnt wa s madc that thc app11~f-{J
cation to v151t the ;ocus in: quo to ﬁave the keys tesLed in
the lock of the foor was wrongly dwnleu hlm by tne R651denb E
Maglstraieﬁﬁ The v151t to the locus 1n quo was to better

derstand the cv1dcnce anc tne 51Tuct10n at the tlme of the :




5.
application was the same as at the time of the alleged incident.
Now, as regards the lock to the door the policemen
said he was unable to say it was the same lock and while we
would have expected the policeman to be more precise and as a
trained officer te be less uncertain, it seem to us that the
Resident Magistrate in thé exercise of his' discretion was of
the view that this particular test would not take the matter
any further zs having regard to the passage of time there
might héve been changes in the lock and in the locus itself.
Those were his reasons, and it cznnot be said that he exercised
his discretion wrongly in the particular circumstances.
As regards the diary it would azppear that Corporal
Williams was z spineless junior, who according to him, wrote
in the diary whatever Inspector Bailey told him. Whether or
not what he wrotz was diametrically different to what he szid
in Court we canhot now say. But it seems to us that from his
findings the Resident Magistrate relied in the main on the
evidence of Detective Smallwcod.
After reviewing the cvidence in the casec the Resident
Magistrate made inter alia the following findings:
“1, Sgt. Smallwood and Cpl. Williams carried
cut the search of the premises not
Insp. Bailey. Before search began Insp.
Baiiey sent Pclice mnd Billy Grahan to
- find owner of house, they Zid not. The
contention by defence that Sgt. Smallwood
said Cpl. Williams went with Billy Graham
to look for woman and Cpl. Williams Ssays
nothing like that happened is not
supported by the evidence. In appellant's
room ganja was found under the dresser )
and in a dresser drawer by Sgt. Smallwood
- and was shown to appellant who said '
nothing. Twec bunches of keys were in -
dresser in agppellant’s room,
2. In bathroom "Kool Aid" box containing
ganja was found and shown tc all accused
~whoe 5aid nothing.
3. - Door to¢ third room was locked. 'Billy

Graham saicd key %o door was in Finn's
©TGOm. : ‘



ety

1in¢idénta1'tu3 he 1111c1t trﬂde in g nia.

=

PR

UFinn said nothing. Cpl. Williams and Billy .
" Graham went to Finn's rvoom, Graham took bunch
of Kbys_and used one ‘té open door to third -
crocm. - Ganja . was found in that room and shown =
s ooto alle accused wno ﬂere 3rrested and cha*geﬂ S
Srthens o = S EERTI R : ;

U Ganja. anﬁ'acéuseo-wére taken o Santa Cruz:

. Police Statien where 2il- exhibits were. seale&

cand.labelled in presence of accused. . Exhibits
- were taken to Narcotics Department, Kingston. o

,?;OnLZSVZ/Sﬁ;Mr;iCoates-attendedithere:andgtbokg”_*f

~.samples and smaller:sxhibits: to Forenmsic Lab.

Tests showeé urtlcles Tounﬁ at house contalnef

-»E‘ujmv LT

He founo that_Barnett tﬁe 1duy, was a VlSltOT anﬂ o

that there was not su£f1C1ent tv1dence QF p05565510n in the--"

other occupan _of t%e houso s _16'" 1tted them anc foupd

the apnellant culity

Thc COﬂL@st 1n thls case cmntges an qu@stlons Gf fact

'-and the accepthPe ana regectlon oF oial testlmonyo. Despltu]_g””"

cETI

Mr; Smith‘s cloqunnL enﬂeavours'we c nnot say that the flndlngs
of the leﬂrned R951dent Weglstra+c_werb'unre sonable° f'

As repar&s thc convlctloﬁ ﬂr deallng 11 ganja

Mr Smlth subwltted that LhF ev1g,ncb_ﬁld Pot support a.ﬁ'

charge of dealxng ontrqry tJ Scc $on 7(b} of the Dan Prous'

Drugs Law Jin t; t thc ev1dence shode posse551on and no ocher

'aCthlty frsn Whl be *1ferencr to De Jrawn thﬂt the

appellant w s Ecalerg,
Now ve hqve'siven our ca?cful ccn51ﬂeratzcn to the.-.

sectlon and we fl d that'the waras 0tﬁerw1se deals 1n” wchlﬂ :

-embxacc a w1de ranse oﬁ act1v1t1c5' ertalnlng ‘o tradlng and

Would ;ncluﬁ all tne actl 1t1es tnwt ﬂre attendapt on ur

- Miss Str W 1n reply bubm1t+od that hav1n? rerard to

-

to thedﬁmmtﬁj-“=f Iu::fcuné on _5. _Dlemlses the 1n£erence: ':'

was 1nescapnble that +he appcllant was a dcaler and that

there is no reascn to hold otherW1se,_'“he 1n¥erencc she said

would be less comnelllna 1f the Coart found that only'the




'ﬁff; 
threéyéaﬁnﬁé.ih:ﬁhé.bedfédﬁ ﬁéfe iﬁ”tﬁé.posseESion cf the
apnllcant
| We have con51dered the 1nlerences to be drawn from
the: flndlng of the. keys in thc room of the aptel?ant and we
are: of the view that that was: suff1c1ﬂnt for the Resident
Waglstrate to infer that he was in POSS@SSICB of the ganja
in the third room, Grzham’s room,. N |
As far.as Lcallnb is conccr"Q..héviﬁg régard'tb the
qﬁéhfity éf gé. found énd tc the way those in'Gfaham's'féom
were put up it was open to the Resident Magistrate and it ﬁas
| feasonéﬁie.for him so to flno that the ga aja was there for
thé.§ﬁf§oseéiéf éeéling in ganjao. The quantity of ganjalln
:that fOGﬁ.Wﬁs.lﬁé ibsn .. | |
Tﬂr these rezsons we dlsn é. é the anpeal against
the conv1ct10ns aqd wWe aff*rmed the convictions. With regards
sentence ﬁ .Smltﬁ' verteﬁ our attcntlon to the fact that h.
was in cusfod? from the 22nd of February and that Juagment
.ﬁéS entefé3 agéinst'him oﬁ the Iith'cf Juiy; 1986; There has
been some deiéy in the proceedingé coming befecre this Court
and that delay was not due to any fault of the appellantc
| We are mindful that"thié is sc and as far as the
épaeal égaiﬁsf senteﬁcé is concernad theﬁappeal.is éiloﬁéin
and the custoélal sontcnce varlﬂd by substitufing for tWo
years 1mprlsonmen1 a sentence of 1gnt»cn months 1mpr;son«n
ment in each casc. Seutbncos to Tun boncurrentiy dnd from the

date of convicticon.




