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‘ZJQ”BEFORE THE HON. MR, JUST&CE CAMPBELL, J.A.
_ THE HON, MR, JUSTICE WRIGHT, J A.._ .
- THE HON. MR, JUSTiCE GORDON, J.A. (Ag )

o oREINA

QVEVERALD LAlNG
- EDWARD RILEY -
ﬂeHENRY PRENDERGAST

'”?;TR, chkersgfll and H thiiams for Appelianfs

"5ﬂ;e.;V Gran? for +he Crown

'“’a}i‘NaQéhbek~f;*?Q*aﬁdtzz,-1938;}ff}r-44

R WRiGHT, J,A, : i

On November 2 we dlsposed of These appeals En manner whlch w;g|f_55

WQVefhereafTer appear and promised To puT our reasons |n wr:f:ng ' ThlS we ff;feffef_F'

"_3now do._;.:

_ The Three appeiian#s were fr;ed and conv;cfed sn The Resnden+
"'~.5gMag'sfra+es CQur+ holden a+ Linsfead in +he par!sh of s+ Cafher:ne on
: '~fﬁJune 1, 1988 for breaches of The Dangerous Drugs Ac+ VIZ. Possessnon of;;lfff”°*” :

ifeGanga,_Deailng tﬂ GanJa and Taklng S?eps PreparaTory To ExporT|ng GanJafef'tﬂ'fﬁx[

o 3and were. senfenced as fOlIOWS°"”"ﬂ§]{;'-fﬁjﬁ'f '

9055955|on of GanJa- TEach fined $15 OOO 00 or: 3
ST years: imprisonmenT at hard
" labour and .in addt?:on to: be
. _}!tmprlsoned and kept at hard

L[flabour for 12 monfhs L

'*ﬁ_aeartngj;h.eanja;-r;-sEach f:ned $50 000, 00 or 3
Sl years smpr;sonmenf at hard
labouriand in- addition to
i be! tmprlsoned and kept at
,”hard Iabour for 12 monfhs. T
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Prepara+ory +o ,fi;ﬁ;f3 years. nmprisonmenf oo
Exporffnc GanJa - hard- labour and- in addition-

.-To be imprisoned and kept
-~ at hard labour for 12 mon“hs. Coe
-j(The sen?ences fo run. concurren??y)g.'¢"~~
”-From These convncf:onb and confences, fhe appellanfs have appea!ed on;gfﬁ.L.
B Two grounds Vi? | o e '
Ground 1 The eVidence adduced by fhe prosecufton
e -'was |nsuffnCienf to f:x Lalng w:fh '
. pOSSeSSiCﬂ of ganJa ST
T; -GfOQUQ:2i: lhe Learned Resuden+ Nagasfra?e was. wrong
SR gy l;w in senTenc:ng the appe!!anfs pursuanf
S toalegall s enactment subsequent to The oo
"~@ : commrssxon of The afleged offencesg s
"“_Apcrf from +hese ?here were +hree ofber Grounds of appea[ Tl!ed bu+ wh;ch o

Iiwero atﬁnd red gr be ng- unmartfrrio ‘}'rlffff7“"" s

The facTs of +he case are Thaf on’ 4.0 8? ahou. iz p.m-_pfffiw

Hi.;conflngenf of Pcl:ce from Operaflons Base aT 230 Sparlsh Town Road

'”Krngsfon corrsed ou. a, rard on’ p;emlses af Matn S?ree+ Ewarfon in fhe fif"'

- par*sh of S+6;CaTher:ne a* Tnu back of which premlses ?he fhree appellaafs-

' and a ano?her mar were seen in The vncsna?y of a d:sab!ed Hfiiman car.,-'ﬁi:V

"jﬂlT was ralntnq a? ?he s:me.- Jhe “ppeiiaﬁ? R|lcy was seen wufh a  fff;iﬁ o
5Taroau11n ;n n.,'lﬁ'f wt-ﬁ wh:ch he was ccverlng The rlgh? fron? wundow -

::.of ?he car from wh;ch Tha C:ﬂb: w s mrqstn;.:fvﬁ +Hr Anne arh of fhe

.rfpolice, R:ley awd Prendergas? ran bun were apprehended b o*‘r» “Lllcvmon T

'-of whose pres&nce fhey were noT aware and aken back +h fhﬁ [ Latnq

- r“~and The o+her man s+ood Thear ground Lanﬂg was no? seen o d: anyfhing

“'filn connectlon wlfh The car whlch was founc on lnvesflgafion To confaln

-r 54 packages of ganja welghung 102? !bs.34 oz. The four men were fhen
 'ffarresfed and chargcd as !|s$ed above.5 Af?er cau+?on, Prendergasf |s
 'al!eged Tc have said —'35'"' '

”A wi boss STevae pay we fi prﬁss if and
: waTch it o :_l S . R :

| R:{ey salc-4: r; gr.- |
| 33"A rain me a sheifer fror sah "'ny1'~:“"'

o La:ng made no sfafnmenf.zg”r_;gf””
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 "the silence of Laing in the face of all fhe others providing.an . . - i

-3 -

The other man made a statement but we are not concerned with him and, if

we may say so, wefthink'hfsﬁacdujf%a!fwas jusfified,' No evidence was

given as to +he_dwnef5hip-df fﬁ§:disabjed car but the evidence does not

suggasf-ThaT”if-bethged-fo'Laihg"bf that he was in any way connected

Wwith he car or its contents. On ths evidence therefore, the case

against Laing rested on his presence,rhis silence and, possibfy, kndwiédgé

that there was'gaﬁja'thfhe?Caﬁ;"lndeed;ffhe_poifge were.é++fac+ed to

the car because of the smell of ganja. |
The_fearhed*RegjgehTiMangfrét§ iﬁ_sfafing.?he findings of fact so

far as Laing is concerned” stated the reason for the conviction to be

explanation”. On that basis both knowledge and control were. inferred. n
I+ is trite law that silence alone in such circumstances cannot.be:the
basis for a conviction. Inceed before us Counsel for the Crown-.quite.
correctly conceded the point.
_ Ground 1 of the Grounds of Appeal succeeds and accordingly, we

had no difficulty. in atiowing Laing's agge;i quashing his.conviction.and .i-f
setting aside the sentences imposed on him..“” R

Mr. Williams conceded that on the evidence, such grounds as he '
had intended to argue against the convictions of Riley and Prendergast
would be upavaliling and were abandoned. . However, he submitted quite
correctly that as regards their sentences. The learned Resident Magistrate
had erred. in imposing on them sentences which could not have.been .imposed -
on the day: the offences were committed..

The.DangerousnDrugs-Amendmen+ Act, Act 17/87 providing for severer
penalties for . breaches: of the Dangercus Drugs. Act: came. into force on ...
July 27, 1987 aimost eight weeks affer the commission of the offences -
under consideration. In error, The learned Resident Magistrate held that
these offences were caught by the Amendment and proceeded To.fmbose
sentences in accordance with the Amendment. So fTo hold would be +§ gi?e
retroactive effect to 2 criminal Iégié]af?dn fﬁ contravention of Section

20(7) of the Jamaica Constitution which provides:-
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_E@f"No person shall be held +o be QU|!Ty of
@ eriminall offence .on - accounf of any act -
Losor omission which did not,: 2t the time. |T
f,xifook p]ace, consT|TuTe such an offence, '
wand.no penaltfy shall be" imposed for any . e
..criminal offence which is severer in’ degree~3'.*
. or description Than fbe maxnmum penai?y
L ~which.might have been imposed: for that e
'ﬂ'f-offence at The ?lme mhen lf was comm|T+ed W

:fﬁlf xs ciear, ?herefore, fhaf fhere waq no compeTence To pass %he senTences,cV
”;awhtch became avallable only under The Amendmen+ Accord:ng!y, such
'*gafsenfences had To be and were seT as:de and ;n subs?lfufson ?herefor we ;

_|mposed The foIKOW|ng senTences ~}€“

f[f;? For Possessnon of GanJa Each f:ned $1 OOO 00
B . e . S ____"_Of' 1 year‘ Impr‘isonmen'i'
-fj]a? hard iabour.,._zn...

'*3ff214f5¢rfDéa?ingﬁinzéénjé;f::J"Each fined $10,000.00°
e T o 2 years 1mprzsonmen+
oooat hard tabour.-_=

Tf,ngQ;:For Taking Sfeps
"o Preparatory ‘o
“.ExporTing GanJa

"'VQgrespecf of each charge JS aff;rmed._

'ﬂ’f_of conv:cflon

'];]Each fined $1,000.00 or
s liyear: imprisonmen? aT
;ihard !abour ' o
”T'The adde?aonal senTence of 12 mon?hs amprasonmenT a? hard Iabour 1n

SenTences To commence from +he daTe

We agree wifh The obvuous znfen?lon or The Iearned Res:denf

H.jMaglsfraTe in lmpos:ng max:mum sen?ences

.t';_ipunlshmenf

This accords WITh the lnfenf;on “c'”
 1of The IegtSlaTors fhaf such offences musT be severely pumshed° Hence
'-e-?he need To increase The pena!Ty above +he maxlmum exTanT a? The daTe of
.':frxivhe comm|SSIon of The offence._ An added facTor is Thaf +he appeilan?s .
'~ééwere clearty engaged in whafever capacsfy, :n a_iarge¢¢11ega4 commercrai'
”F;genTerprxse on ?he main sfree? of a smaii ?own in Jamalca which couid noT €1:3;;:f:
"f*fobe very far from *he Pollce SfaTton 1n Thaf ?own.; If anyfhlng, ?hts o

:'ﬂ:eseemed +o be a reckless confron+af:on w:Th The iaw and calls for condtgn

To The exfenf fha+ The sen*ences were var:ed fhe Second Ground

L::of Appeai Succeeds, “_.*il;%i;;“,_ gl"-




