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On 22nd Sepfember, havsng heard +he submass;ons of counsat

a-fwe freated The applncaf:on for 1eave +o appeal as ?he hearing of fhe

f_ﬁappaa¥ which we aliowed. We quashed The COﬂVlCTlOﬂ seT asade The

':;fsenfence and in +he 1nferes+s of Jusfzce, we durecfed Thaf a new Trlal'”;:

: :-:.'-._::f_should be had_ a'!' 'i'he nex+ sess;on of The 51' Ann Circm*!' Cour‘r.;_-__._ 2

'Fin#imafed fhen Thaf we wou!d nu+ our reasons :n wrstng and hand +hem

'7f_down la*er. _Thls We now do,-_f;f“””'”'

The appl|can+ was convncfed zn The ST Ann CirCUIT Courf on

:ﬂi??fh May IasT on an :nd:c+menf wh|ch charged hlm wt?h The rape of a

':;young woman whose lden?;?y we do noT propose To d;vulge buf whom, we

ﬂfshali hereaffer refer +o as ’Mzss X. 8 in Isghf of our deC|S|on The :;ﬁf;

'afacfs can be summarily ;Tafed




The vncT:m aged fnffeen years o!d who llves wafh her grand~

: hparenfe in PorT Marse Sf Mery, found L-erself aT mndnzdhf in Ocho Rlos,
”7f:needing +o gef home,g The car 1n.wh|ch she had been frave!llng from
.Tde_MonTego Bay deveioped englne Troubie and unsuccessfui a*fempfs to. remedy

"dThe probiem, resu!fed !n her arrlva! in Ocho R:os a* such a. !afe hour.

'.hh She: was a!oneo' White There, %he appllcanf a STranger Tc hcr, drove up in
s hlS car. Persons among whom she s*ood ewan?ung TransporTaTlon hai[ed him,
"dand enqulred whefher he was 901ng To Por+ Marla._ The dr:ver who had

'5;d_broughi h!s car, ?o a ha!f acknowiedged +ha+ he was She goT in and he-

dse? off In +he course of hiS Journey, he s+opped +W|ce, havnng gof off

':;hThe ma:n road fo Por% Marta On ?he second occasxon because she had
h_’become somewha? aiarmed she asked him wha* he hed tn mnnd._ Desp*Te her

By jcr:os and screams he had lnfercourse erh her.” She had removed her under—

".; wear: and oanfs a+ h!S snstfence because she was frlghTened She had eieo
:f'To!d hum Tha? she was on y fourTeen years oid Thereaffer +he appl;canf

d.drove +o anofher ptace where ho sfopped and wen? [nTo e bur!drng.: She gof |

:thouf endhmade a no+e of The l:cence number | He refurned aod drove'To a

- gas. sTaT:on where she ieTT fhe car boarded ? bus and refurned to The wery.":E

: ;espof from whzch she had sTar*ed her Trauma?tc Journeya__ SR

Tho defence wGe consen+ %n The course of hls ev:dence, he

- said Thaf when he sew 8 group o‘ persons he heard shoufs of “PorT Marfa"f5:
'f_as wei! as "Teddy" which |s htS pe+ nam al M:ss X whom he dad no+ know
:-7_before,came up fo hzs car,: The {earned Tr?a! Judge descrlbed |n her

:hsummtng—up wha? occurred Then tn These words (af pp, ]21 122)'::7

S “..,,,o she asked him lf he was go:ng
1o Port Maria and he said no.: And -
~ . he said it could probabty be. arrangcd
~That he could take her there, if they
. would go parfying and he expiatned :
. what partying meant; a littie pltay on
. the side and . he explained There Too. -
© - And she was. quite up to it. It is not : -
- that she said; yes or no, she was quite .
-_up To JT ~and she sa:d no. probiem. .



"She came in ‘he car and he told her that
he would give her what she needed, and
they went = he was able To tell you where
- it was that he had gone to. 'Buckfield was
the first place that he went. Hé came out
“the car and he had even invitTed her inside
and she said she would stay outside. He
came back. - He -drove to: a spot in Content
Gardens, Shaw Park area, and there they
started to-talk, and they were touching
each other and building up o it, as he said,
‘holding and leStng,and lhey got Into fove
mak1no

He said'he didn't even use bad words,

Threats; anything at &ll o her. She was

~a willing person all The whiie, and the only
+ime differences ceme: ve, is with the offer,
because he said iT was only fifiy dollars
($50.00) he had, and he needed twenty dollars -
($20.00) o buy gas and he knew an all-night
open gas station, he said, so he could oniy
give her Thirty doltars {($30.00), and she was

- going on so-bad, that he thought he would
stop a+ a fr|end and get somz more to give

“her.  And ‘they went on uniii they came to the =
gas station where the chain was, and he asked

-~ her-and she pulled; and'he drove in, and he
says he was calling the friend on the com-

- pound,- but: nobedy came oui and the bus came
by. He was the person who stopped The bus

- and: puf her on the bus' to’! go back to Ocho
Rlcs

Plainly, the applicant having admiTTed.Enfercéurse,.The.sole-issue”requiring
detailed and of course correct directions, was consent. o

There were two main areas.of comp!ain -zgainst The summIng-up In
The fars? learned counscl chnilengad-*be dir‘écﬂoné with respecT to The

issue of .consent and .in the second, Those reialang fo the warnlng To be
given the jury in the ab;eﬁce of: COFFObC“arlOﬂ

. Mr. Chuck in the courss of his incisive and econom;cal<argumen+ :
pointed b0 a number of instances in”wh&ch-fheélearned Triai-judge concen-

trated the jury's attention on consent from the vicTim's point of view., We

set out a few exfracfé;ffoﬁ.fhe=summingvup:



L

-gﬁ?,.;qc You assess fhe case and weigh +hc- S

i facts. and come to the conclusion, as to-
“whether or: no? +the .consent: he says that

shs gave was a True consenf...,,,3 o

',?.,,., Before you can’ f:nd fhxs accused
U man auilty the Crown musf safisfy you .as’ -
S oTo certain: :1gredienfs ‘and you. must. be - S ;
~ satisfied to the extent that you are supe e
- That sexual. inferﬁourse ook place:: ThaT cf S
- the accused person was' the person with HE
__ijhom sexual intercourse fook plac and -
that the time the intercourse took: piace o
-+ The comptainant did not consen? That is
i Thc burdcn that is puf on the Pro:ecuflon....‘"

4D 4 9¢60tasonco 5 e ke 0800 de3t R u‘_i_!l'l?uenov_utv.

'17.,u.. Along w;?h that you have‘+o consxder
-the question of conseat and consent is +he
reacflon of The person @...........5?_ >

”_“J“,,N&,fmecmmaﬁtsarmﬁerof
- looking at the circumstances; because con--
- sent; if you ere put in a state of fear, if
the c;rcums+ances are such that vou do ncf
. know what to do, and you vield: b=cause You -
oAre OVercome because of stronger force ..
S than-you,’ becausc the curCUmsTances, dark - .
“inight €vcrywhere9 if you feel that that is n,;_ju.,
~ enough *o say, yield than go imto the "¢ T
unkno& Then +ha+ wouid no? be frUc consenT.J;, g

L?'Sop M Foremar and Members of The Jury, you.
~“have tofook:in this. particular case to see
ocbfeTheretise anyThing *ha? coulid saTISTy you

- that she d¢id not consent, ‘because it.is for

the prosecufton o sa#ssfy you, noT for h:m?f@*
_To negaf;ve consenT ﬁ,.e....ﬁ._.. SREE

. R s & et ?.ng.. Thaf when she Totis you Tha? she cou!d.

U e S e {_;f, -not. run . for she ctdn‘T know whers she Was,
Lo e L she ondy know: it!s a main road: there, and :
~there was no- useful purpose runr:ng because .
. she didnét know, whaT way the danger was go:ng:
To iead d;d she consenf?_,;..;.?':. :

?no... Thar you have To !ook on and you have
- o look on his case because you. are studying
_ _The case in its entirety fo see whether or not -
“she had ‘really consented, because as ! say,w¢he “w
fact that she did. not s?ruggie, scratch, o
‘Scream o flghf “does nof neceSSOrlly fean Shs
o consenTeQ ,;.o?;m..__ _ . .

'”;=,°° Ef you h;nk fhaf on. her word alone +ha?
t+he sexual  intercourse +ha+ Took place That nighf

WQS wafhouf her consen% covwe -
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R So, if it opened To you,

Mr. Foreman and Members. of the Jury, if
“yourfind that she did not .consent, True
consent: as defined by law, that is her
o mind and her body was not'together in it,

then the verdict must be guilty.....? ¥

He alse'drew'oﬁr-affenfionlfd Thé'absenge_of any directions
wafh rcspecT To The menTaI e[emenT of *he acc;seezas_an ingredient of rape.

Learned counsef for fhe Crown was consfra-ned Té_édﬁi% that non-direction.

In.R. v..Rob;nsont(unreporTed) S,C}C;A,_§Q9/79 delivared

22nd Januarye19?9,-a.s%fehgmbeheh'ef'ThistOu%f [Kerr, Rowe and Carey JJ.A.J
dez2it with this very point and delivered a co%sidered Jjudgment. We said
" fat p. 6):

"Accordingly, there are cases in which +h;s
traditional definition may. suffice. For
examp e where there is unchatlenged evidence

- that the resistance of the woman was over-

~come. by viclence or fﬁrea? of -imminent
serious bodily -injury and the specific
issue was one of zdenflffcafeon i

The learned fr;a! Judge tn The presenf case defined rape in the
Traditional way a[iuded To 1n Thu Judgmenf She expressed herself in the

following terms (at p.- 105)

" TNow; Mr. Foreman and’ Members of +he Jury,
- the offence is rape and “the law says that
" ‘this offence of repe is committed when a
male has sexual “interccurse with a female
without her consent, by fear, by force or
by fraud. Before you can find this accused
- men guilty the Crown must satisfy you as To
" certain ingredients an¢ you must be satisfied
+to the extent that you are sure that sexual
© intercourse took place; that the accused
~ personiwas the person with whom sexual inter-
" course: took place and that the time the
intercourse took place ! The compiainanf did not
consent. That is fhe burden that is put on
Thu Prosccu:;on,“ T

Put wenwenf.pn'TonoInT,oQT;thafewhere Conseﬁf:féfthe issue, then the
+radi?iona!-dtrecTion'is7ﬁh01}yrinapproeriafe,_ More importantly that case
lays it down that a trial Judge is ob!:ged Te adverf to the “mens rea” of

The accused, We sa:d ?h:s et p 6):



'3,”However, where fron The naTure of the
. defence the mens rea of the accused is
~directiy-in issue the trial judge in ~
~defining Repe should tel] +he Lry thet
the crime. involved: hav:ng sexugl- inter—
oo course with a.woman. with intent to do so
o5 without her consent or with sndsfference
-as to whether or not' she consented - :
- Director of Puolac ProsecuT:ons V. Morqani_ 3
B (supra) n . R

o S nce e opera?e ;n a hierarcnlcai sysTem of Courfs, l? :s_wﬁ;z;;
;-expeCTed ThaT fhe deCiSIO IS, of Th:s Courf w:[l be foilcwed by Judges of

Ca Eower Courf unless of course, The dec:syon can be. dlsfnngusched The

..}

9r|ncza4e la;d down lﬂ Q V. Rob:nsonﬂmus' according[y be foi!owed‘;ﬂu_“--

i Oespifg_The'1%93beia;déQgiQpeqﬂsysf§m pfQIéw reporfang, dec15ions of fh:s
_ Cour? are none—?healess varcusa#ed among The Judges and IT IS expecfed

) Thaf They are read and sua?ab!e nofes made To updaTe samnie dareqflons

| j;ln The Judgés personal nOTambooks

We refurn To +he ma??er nn hand ln mosT cases where consen?

is in 1ssue fhe accused person wllz grve evndence of facfs which ied hzm

o T@.?haﬁr' nclusmn° lf The Tr ai Judge +hen fa;is To d:rec+ fne Jury a:3

’f”ssenfiai menTai eipmen? ca ;fobe sa;d Thaf Tﬁe Gefence has been

'.fatrly pu? fo fhe JU“y7%'iT ls lﬂ our V|ew,a grave nonmdarec+|on where the

'-Trlal Judge zs gulify of such'

':“om1551on, fhe defgnce cannof ba said 1o have
_ g_been prOper!y pu? +o ?he fury,;fne f@cus ls alI wrong

Thas uourT 1n R v, Ltnval McLeod and Yvonne Bcrlfn (unreporTed)

';z-deitvered 27Th Ppral 198’ refurned fo The need for a parflcuiar dlrecf:on

e zn Rape cases where consenf Was | :n_:ssue.f,ln“an_endeavour,Tc;be_helpful,

: ;“we sand Thls (af p 4) ﬂiii

'*ﬂ‘?tn ﬁach case The Jury mus? be askgd
“ang must answer' the questicn Did
. this accused man lnfend To have sexual _
.- intercourse with this women without her
- consant or not.caring whether she con-
- . sented-or not?’  This means that it is
. the man's subjective. intention which is _
material and thet leads to the situation
- where_a:mangmay-hones?ly.beiieve-fhaf_a -
- woman - is consen?ang whereas from The-
- woman's point.of view, con5ﬂn+ was ?he
o .furTheST +h|nq frcm her-m1nd '



"”In each case, the facts will indicate
whether the focus of the summing-up
" should be to show that tThe accused man
;coutd notand:did not holdithe belief
swhich-he now-asserts, e.g. if he
:battered-his-vicTim info submission or
~had-his way with her: at’ fhe point of his
Ioaded flrearm. SRR RS RS

CoiﬁéfdenTiaIly; fhé_éﬁpééf*§fchLead;énd Berlin related to

directions given by +he°saﬁé*fkiéf”jﬁdgé'?nfa tééé{berape where consenT
Was ?ﬁ”iésue IT is a matter of regret that bofh cases escaped her
notice n tlghT of the facf that the presenf casc, was heard by her as

recen*ly as May-lasf.

the warning'as to the absence of corroooraf:on&- Mr, HamliTOn who deal+ wiTn
This asbecT of the appeét submfffed that the iearned Trual Judge dld noT

impress upon the Jury thet the WPPﬂlng ‘should be Taken sertously " The

impugned directions are these:

"The law says, Mr. Foreman and Members.
of the Jury, that +he Frosecution has

. To establish to your saTisfacficn Thaf
there was no consent and that i+ is.
unsate to act on the uncorroborat ed_;_
evidence of a compla}nén? what fhgy
.used to say in times gene by is that
women were so fanciful, they imagined
things which they may have Thoughf
happened, -therefore, it is somstimes
wiser to see thet if ycu cen find
support from-some independent source
that would establish that there was neo
congent. In this case there Ts nobody
to show, but of course, Mr., Foreman and .

" Members of the Jury, you are sesing the
factual thing. {f you are satisfied.
that what she is telling you is the
truth, if you. can reiy on her evidencs,
then you nced no other corroboration.
it is only that | warned you to examine
carefully, to judge from her intelligence
and her whole demeanour znd conduct and
if you are satisfisd sheis telling the

cfruth oyou witl- need no:more support.”
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-, ;Jury ef The cangers of co”

We E:ve z+ is +rue,11n an- age when sex:s? observaf:ons are

: -anafhema To. some secfions of soc:e?y. Buf The requiremen to warn a

_c?:ng on The uncorroboraf ed. evudence oft

'1;The vnc?im of a sexuai aseaulf has nof been modified -or. abolzshed ;;,:;J
 'The observafton Thaf i+ IS easy To cry rape and dlrf:cui+ To refu?ej

_ The e!legefson, IS, we ?h:nk as valid Today as when zT was rlrST

expressed Human nafure,_we venfure To Thank remalne The same over

:he cen+urfes AT all evena« The au+hor|Ties by wh:ch the Judges are

’ ubound requ:re Tha: The wqulng +o The Jury ;s no? one fo te glossed over
- or for which apo!ogxes need be made.. The Saw :s Tha? :? !5 dangerous
_and unsafe for a Jury ?e conv:c? on ?he uncorrobora?ed evxdence of a

““'::;woman or g:r[ They may only do so- havlno pa:d due heed To ?haf warning.

ln R Ve An?hony Lew:s (unrepor?ed) S c. C A. 204/79 dellvered

e _26+h OcTober 1981 we sald +h:s

- =?The True test is fha? Pf The :
o Jury have g:ven full force and
- effect Yo The warning, that is
to say, if they have icoked’
~ . with a suspicious eye upon the
. complainant’s evidencs and: they
~have. agonized upon the. dangers o
- Inherent in acting. upon her ..o
“unfortified word, and They never-
o theless are. qu:fe convinced Thaf
- her version is truthful and _
V:rellable, then They may convac? LR

. ¢see also R. v, Gammon [19597 43 Cr. App. R. 155
- at 160; and R. v. Henry, R. v Mannlng 51969]
113 ao! 12 W e :

'.EThIo d;cfum was’ approved of |n R v° McLeod and
Berlan (supra)] Bl : = S

in +he |mpugncd passage wh:ch we: c:Ted earlsur in Th:s ju09menf

":t_we agree w:Th Mr. Ham:i?on Tﬁaf The Jury were. nof ?oid ;n Terms fhaf the
..warnang +o be ex?reme{y carefui as a ser:ous one. . Mr. Panfry for: The
- _Crown qu persuaded and :n +hc even? agreed ?haf The warr:ng ngSﬂ by the

: iearned Triai Judge was anoffec%lve To convey +he sersousness of ?he warnlng
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" These reasons, we think, are sufficient to dispose of this =
application in favour of”?he”épﬁffban+ and in %erms'of thé order which.

we have éfréady spé!?’du?;




