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SUFRENE COURT CRIMIHAL APPRLI, NHO. 154/90

COR: THE HON. MR. JUSTICE CAREY, J.h.
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REGIRAZ VS. FITZIROY BEROWH

Delroy Chuck for the appellant

Brian Ckarke For the Crown
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182 Harch when we alliowed this appeal, guasned the
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COnViCiion, sev aside the sentence and entered a Judgment and
"~ verdzce ¢of agguittal, we intimared chiat we would put our reasons
in writing. “hese now follow.

The appellant was convicted in the Home Circuit Court on

ist Nevember, 15%0 before Smith, S.. and a jury, of rape and
sencenced vo L years hard labour. The maiter came before this

Court by ledve of the single judge who was not satisfied wiih the

yudge's trcatment of the defences of honest belief on the part
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of the appellent. Mz, Chuck who argued this appeal in his usua

lucid wnd ecoromic suyle, put rorwerd twe grounds of appeal. The .
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Jury on t ssug of invention and the .
state cf the accused., His .
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¥ < consent of Lhe complainanc

only issue which is the actus reus
= without giving an adeguate

the mens rea of the
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Wes & sludenc av oa training college. According te her versiorn,

entored

the hwostel 1o ferch a Look which she reguired and ieft to recuwn

faere. Instead of taking hor home however, he Arove ©o Jceans Hotel
and parseu on che tep floor in a pariing lot there. During the

jcurney suae Cid asi where ne was taking heyr but nis rYeply was -~
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15 peLne they nad left the car

produced a knife, demanding Lo Know the reasons for s¢ much noisc.

chey drove cut. 3he said nothainy to the guards who
Were Lasre.  somewhere aleng the way,. she maneged to step oul of
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pogh

from disclosing

2Unt with whom sbhe Lived bocouse of the aunt's illness.
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was her father and this she 4id the follewing
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Zince D.P.P. v. Morgan (1575 & A1l E.R. 247 it has been laid down

. : . . ~ 5 it
that the crime of rape consisgts in having sexual intercourse with a

WonLah withh invenc

miGht be led 1o believe that once they have found that the victim

N

¢id nobt conseatn, o verdict of guiiiy is inevitable. But it is the
men’'s subjective lntention which is material. As was pointed out in

TS

R. v. Linval JdcLeod & Anor. 5.C.C.A. O & 11788 {Unreported)

woman's point of 0
furthest thing from her @ind.®
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hg conclusson that the accused held an honest belief <hat the

WOman was consenting. zithough from her point of view, she was
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case, the learne
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page 3.

“The prosecuticon must prove that the
coceused person 1nwendea ito hava ssxual
snlarcourse with Miss hkcintosh, well
:nwwing that she was not consenting.”
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the real issue, My. Foremsn

¢ your menibars, consent. How consent,
an and your nenbers,
) 'f rape, you have to
;e ordinary neaning.

in the

give 1T
But you must

or I should tell yvou, I

, that force or fear or even

Y
iraud would nullify or vitiate consent.
You, Mr. Foremazn and your menbers, nust
teazr In mind that there is a Q;iIEICHCE
lLetwesen consent and sulimission, If &
Ierscn, through fear of injury to
rherself Lei ste fier a long
resista i gn that wouldn't
le true g o An thais
case if ; ; if you
foel suz c_nnosh Was
protestl he szaid
che 1is . e said,
"take nme resistead,
that th it ] head against
e wall, as zhe said, that the accused
rulled a knife, pushed her down in the
Lack seat of thz car and forced her to
LUl onh this condem ana then had sexual
rntercourse wilth her, 1f you accept
thzt, then it would be open to you to
fznd thac Miss Meintosh was not
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irections were concerned not with

the mens

the force or fear to which

de¢ in the traditional directions on rape.
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iz ocecasion I tock her about,
vresting ber Lo ice cream and then we
went te the car park and even there I
#25 feeding her with ice cream and that
she consenced ©o intercourse.' Th i
the accused’'s side. 3o you havs
Giametrically opposed versions as to
consent or noe consent and s I sasd
pefcre that is the crucial evidenc

#t the 2nd of his swamution in defining the issue, he said this

“The real issus is really consentc.
: i

There isg - you should nct have any
difficulty finding LhuLJ alchough you
are jua jes of fact, that there was
sexuval intercourse and so it is

J

wnetnez or not Miss HMciIntosh was
onsencing and that ths accused had
sex well knowing that she was not
consenting. That is what you look
at carefuelly.”

Howhere in the extracts guoted, did the learned -‘udge
bring home to che jury that if the appellant honestly b

ting, they were bound

eality ¢i consent. Did she or &id she not

regpect, that is not to put the defence
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referred to in R. v. McLeod & Anor.. {supra

in clgar and unequivocal terms. #e think therefore that *here
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With respect to the second ground of appeal. we are of

cpinion that the victim's credit was seriously =roded by the

where we think her credit was damaged, which we omitied. In the

course ¢f her testimony before the jury, she suggested that she

had not met Jayne Chang but was constrained to retract when a

We would peint out too that her version of events doas

not tally with the time perloed she gave. tothing she related,
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would eve occupied a period beginning ar ©:00 D.m. and ending

L1 lant's time gpan was mcre in
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¢Us p.m, or thereabouts. The

xeeping with the evenis he testified to. The places he visited

and the distances he travelled are more consistent with his time

period. Funaily, it is difficult o understand how +ihe

acriiitie Lo Deriury. Lo these circumstances, the verdict returned
= .

mist o2 uniessonable. The appellant is entitled to succeed

It was Tor these reascons that we concluded

in the manne: staced at the outses.



