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:a~ THE COURT OF iiPPEi.-.. L 
,I bl SUFREHE COUR'.L' CRIHIUAL APPEAL i~O. 29/92 

BEFORE: THE HON. MRa JU~TICE FORTE, J.A. 
TBE HON. MR. JUSTICE GORDON; J.~. 
ThE HON. MR. JUSTICE PAT'l'ER~OW, J.A. (Ag.) 

REG:il:.JA vs. FITZROY S£11ITH 

,. . 
'LU!,f'· ( : ~ . .' I ._ .... 

Lord Gifford, Q.C. for the applicant 

tlai:garet Ramsay-Hale for the Crown 
- t • I I ' ~ t ( 

I j . , ' 

i.1ovember 21, 19 9 4 and ~,ebruary 1 e 19 9 5 

PATTERSOH, Jal~. (;~g.) ~ 

The applicant ·was convicted on the l~th N.arch; 1992, of 

the murder of E.:Acel Brown, and was sentenced to death after a 

trial by jury presided over by Pitter, J. in the Circuit Court 

for the parish of Hanover. He applies to this court for leave 

~o appeal against his conviction and sen~ence. 

The deceased was a police constable who lived with his 

family at Haddington in the parish of Hanover. At about 7:00 

o'clock in the evening of the 15th August, 1990i he drove his 

' .. r' .I 

car to New tiills District in Hanover and stoppeci it in the gate-

way of one Job ~Iright. As he alighted fi:·or.i the car he was 

approached by four me:n, one of whom was identified as the appli-

cant. One of the men Ciemandeci the key to his car. The deceased 

infor1L1ed hii.1 that the key was in the car. He then shot the 

deceased and they all made off with the car; leaving the 

deceased behind mortally wounded. The deceased was taken to 

hospital and he la·ter succm11.bed to his injury·. 

Two days later, Detective Corporal Morant:, acting on 

information he hac:.i received, went to a funeral home in Montego 

{ 
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Bay antl there he saw the bodies of two men. These bodies were 

iaentif ied as being those of two of the four men who were on the 

scene at the time the deceased was shot. De'tective Corporal 

Morant la~er went to ~be Cornwall Regional Hospital and there he 

oaw the applicant who wus ~ patient in beQr suffering from a gun­

shot wound. Detective CoL"poral Morant dio not know the applicci.nt 

before then anG so he identified hi~self an6 told him that he was 

investigating a cc.f;e of robbery with aggravation, shooting with 

intent anti ille~al possession of firea:cm and cmmmnition, and "the.·:.:.. 

he believed he (the applicant) may be abl3 to assist hiILl in his 

inves·ciga·C.ions ~ The applicant then said 11 '
10fficer, me want to 

tell you how it gc. 11 Detective Corporal l•iorant thereupon cautioned 

the applicant. and askec.;. lu.1,1 if he wanted Ii to make a wi.· J. t ten reco~d 11 

of what he had to tell him, and the applicant said "yes". 

It is critically important to app.:.::eciate the sequence of 

events leading up to the taking of the statement under caution, 

because it forms the basis for Lord Gifford's argwnent against 

the admission in eviaence of that statement. Detective Corporal 

Uorant testified that fror.l the hospital, he went to the Police 

~--rea One HeaU.~1uartez-s anu spol:.e with Detective Assistant Super­

intendent of Police Stanley in relation to the applicant. Detec-

tive Assistant Supei:·intendent Stanley said that Detective Corporal 

e Norant spoke with him at about: 2:00 p.m. on the 17th August and 

as a result he went. to the Cornwall Regional Hospital where he 

sr.w the applicari·\: in a bed suffering fro:i:L1 a gunshot. wound to the 

abdomen. He spoke '\":it.h a doctor and af"i:.c:.:: that wh:.h the appli­

cant, but he was not advised that the applicant. had unde..cgone 

an operation. DeteGt.ive Assistant Superintendeut Stanley sa.id 

he introduced himself to the applicant and told him that he had 

been informed of his intention to ll1ake a statement "in respect 

to robbery and shooting of Excel Brown at Haadington on the 

15th .ttugust. 11 The applicant •epliedr "Yes-sahn • He told the 

applican·c that he had a right to have all attorney-at-law 01.: any 

other person of ll:i.s choice pr4'$enc at the i:.ime t.he stat,e£,1ent 
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was being recorded, and more importantly, that it was his right 

not to make a stD:C..ernent, whereupon the npplicant. said, 11 It is 

~lright sahr me no have to have anybody present because ms· aaaw t~ll no 

lie." Nevertheless; Detective Assistant Superintendent Stanley 

-told the applicant that he would rather have a Justice of the 

Peace present and the applicant agreed. Detective Assistant 

Superintendent Stanley testified that on the 18th August he wrote 

t.he statement which the applicant dicta7.e.d in the presence of 

i:'lr. Lopez James: a Justice of the Peace, who signed as a witness 

\..o the various signatures of the applic'ml. appearing on it. 

The prosecut-. .:i.on proposed to tenc5.f ~.1... the statement in evi-

dcnce as pan.: of its case, no doubt to pu~:: the applicant on the 

scene of the murder and bolster the ido~1tification evidence, bu·'-. 

·:·: he defence objC'~-tccl to its admission, on ·t.he ground "that the 

circumstances und,.,r which the statemant was taken or allegedly 

given would not make. the statement a volu1:tary one." Addition-

ally, the defence cont.ended "that no sto.t.em.ent was given by the 

nccused man, Fitzroy Smith, and any statement that is here to 

be tendered is not ·t;hat of Fitzroy Smithe·: In light of the 

objection, the voluntary character of th~ statement was put in 

issue, and it was incumbent on the lcarn~d trial Judge to hoar 

evidence on the voir dire to decide the question of i~s admissi-

bility. This he did in the absence of the juryp and having 

r.uled that it was voluntarily given 6 the statement was admitted 

in evidence. 

Before us, Lord Giffordu Q.C. argued one ground of appeal 

pertaining to the conviction of the applicant, and it is this: 

"The lear nea trial ju<..ig~ er:a:1.:d in law 
in a<imi·;:.t.ing into evidence ci. signed 
statement unaer caution all~gcd to 
have been made by the applicant." 

No misconducl. or impropriety was c;.llcged against the police 

a.s to the manner in which the statement was taken and recorded. 
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However, counsel contended that the circWilstances under which the 

statement was taken we:ce so oppressive tha·.:. it could not possibly 

be said to be a voluntary stat.eraent. He urged that the free will 

of the applicant was "undermined". lie anchoi;ed his argument: on 

the fact that the 11 interview 11 took place when the applicant was 

11 seriously injured 11 and had undergone a life-saving operation on 

the previous day, and was in bed "with drip to his arm and a ba~ 

to his body. 11 He said that in those circur.istances the prosecu·l:ion 

could not show, wit.hout adducing medical evidence, that the appli­

cant was in a fit condition to offer a s ·~CJ.t.ement and appreciate 

the caution. 

'l'he learned t.:i..ial judge found as a fact that the applicant. 

was in ho~pital "suffering from so1ae inju:L'y" and he was in bed." 

e The J"ustice of the Peace testified that before the btatement was 

taken, he asked the applicant if he was alright and the applicant 

said "yes". The learned 'crial judge int:erpreted this to mean that 

there was an enquiry whether the applicant nfelt in a condition 

to be able to say what he wanted to say 11 and the answer was "yes". 

He accepted the evi<ience of the applicant that he was conscious 

on the 17th before he had the operation; and despite the fact that 

he was suffering from the injury he was nevertheless conscious and 

did speak with Detective assistant Superin-C.enc1ent Stanley. The 

applicant further ~-c~mitted. that on the lGth., when Detect.ive 

Assistant Superi11tenci.ent Stanley and the JuE:;tice of the Peace, 

lliI·. James, .attended the hospit.al, he wa::; consciou~. 

On tha·L evidence, the learned trial jud~je founci that 11 the 

accused man knew all along, on the lCt.h., what was happening 

around him. He doeb not seem to be affected by any operation 

which he might have had on the 17th, the day beforeo 11 Lord 

Gifford questioned this finding, but i<: appears to us that it 

is an inescapable infe1·ence which could rca&onably be drawn 

from the proven facts. Lord Gifford further submit~ed that the 

learned trial judge aid not consider whether on the facts, as led 
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by the prosecution, it was proved that the. statement was voluntary 

in the sense that it was not made in circumstances of oppression~ 

this was really t.he main thrust of counsel 1 s argument. He 

referred us to the note to Martin Priestley [l965J 51 Cr. App. 

R. l and relied in particular on tha~ part of the ruling of 

Sachs, J. (as he ·then was) where he saiCi g 

" ••• I hac1 not been referred to any autho­
rity on the meaning of the \·10rcl 
'oppresoion' as used in the preamble to 
the Judges' Rules, nor would l venture 
on ouch a definition, and far less try 
to compile a list of categories of 
oppression, but, to my mind, thi& word 
in the context of the principles under 
consideration imports something which 
tends to sap, and has sapped, that free 
will which must exist before a conf es­
sion is voluntary. • •• Whether or not 
there is oppression in an individual 
case depends upon many elements. r am 
not going into all of them. They include 
such things as the length of time of any 
individual period of questioning, the 
lengt.h of time intervening between 
periods of questioning, whether the 
accused person has been given proper 
refreshment or not, and the characteris­
tics of the person who makes the state-
~-·· [Emphasis suppliedj 

It is an overridin~ principle tha·L before an admission 

made by a person accused of a criminal offence is admitted in 

eviclence against that person, it must be established that-. it is 

voluntary. The Judges' Rules, which are intendecl to guide 

police officers conducting investigations and to ensure that, 

as far as possible, otatements from accused persons are not 

improperly obtained, provide (at note (e)) that befo1:e a state-

iaent by an accused is admitted in evidence, it must be proved 

to have been voluntary, in the sense that 11 it has not been 

obtained from him by fear of prejucb.ce or hope of advant;;tge" 

e~::ercised or held out by a person in aut.horl. ty, or by oppres-

sion." In R. v. Prager [197lj Sb Cr. lipp. R. 151, the question 

arose as to whether tile prosecution had proved that the appli-

cant's oral achnissions and signed statement, alleged to have 

been obtained by opp:.i.-ession, were lllade voluntarily. Edmund Davies, L.J. 
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in delivering the judgment of the court 6 said (at pp. 160-lCl): 

"In Commissioner of customs and Excise v. 
Hartz and Power (19b6) 51 Cr. App. R. 123, 
at Po 155; [1967] l A.C. ?GO, at p. 8lb 
Lord Reid, in a speech with which u.11 tl~e 
other Law Lords agreed, treated the test 
laid down in principle (e) in the intro­
duction to the Judges' Rules as a corLect 
sta·cement of the law." 

We consider that statement of the law to be applicable in this 

case o '!'here can be no doubt that the learned trial judge had 

in mind that principle. J.\.fter a very careful review of the 

evidence presented on the voir direu he finally said: 

"I fincl that the statement was wi:itten at. 
the dictation of the accused man, that. 
Superin·i:enc.ien·c Stanley wrote as the 
statement was dictated to hil&l and that 
at the end there he read back tlle state­
ment. to the accused which he signed 
voluntf4rily. Having reJecteO. t.h~ defence 
that the statement was ob"cainec:L by forcer 
and I seek to split. them 6 when one put~ 
t.her.1 back toge"i:.11er, I find no such 
oppression was used at allr nei'\:her by 
way of fo1:ce, neither by way of any 
oppressive y~estioningr neither by way 
of any attending circwastances which 
would leave the court to believe t.hat 
the accused man was so oppressed that 
whatever he said or whatever he didr 
that is to say, if he said anything 
or that if he did sign this statement, 
it was done either through force or 
either by oppression •• o. :i:: find tnat 
this statement was given voluntarily. 
Hence, the stateILLent. will bE: admit.ted 
in evhlence." 

Lord Gif forcl expressed the view that. in the circumstances 

of this easer it was incumbent on the prosecution to establish 

by medical evidence t.hat the applicant uc.s in a fit state to make 

the statement., an<l that the judge was obliged to make a finding 

of fact as to the applicant's capacity to know what was going on, 

and generally, ·c.0 make the statement. This he saic1 the learned 

trial judge failad to dor and that it appears -chat he may have 

shifted unto the applicant the burden of proving that the state-

1aent was given under oppressive circwnstances. \~e do not agree 

with counselo We are of the view that the learned trial judge 

was fully aware that the burden of proof rests squarely on the 
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shoulders of the prosecution. It 1s clear that it was the appli­

cant who offered to give a statement in wrii..ing· and that he was 

conscious and cohe:;..ent at all relevam:. 'cimes. 

Finally., in spite of the evidence as to the phyr:;ical condi­

tion of the applicant. at the time he gave the statemen"Cf t-'herc 

\-1as no evidence upon which the learned trial judge could have 

correctly concluded ·l:hat the state1nent was obtained by oppression. 

On the contrary,, in our judgr1Lent, there was ample ruaterial for 

the learned trial judge to conclude that the statement wa~ 

voluntary. We see no reason for holding that he erred in law in 

adnlitting the statement in evidence. We Gee no merit in this 

gL"ound. 

The next ground argued was based on the classification of 

·'-:he offence of which "the applicant was convictea, having regard 

i:o the provisions of the Offences against the Person (Amendment) 

I:..ct, 1992 ( 11 the amcnili.1ent Act 11
), which ru..1ende.d the Offences against 

the Person Act ("the principal Act"), anct which came into operation 

on the 13th Octoberv 1992. This is a case where the applicant 

t-rns convicted and under sentence of dcat.h fo:c murder prior to 

the commencen1cnt. date of the amendment ~ct, and in accordance 

with the provisions of that Act, it fell to be determined whethoJ: 

'che murder to which the sentence relates is classific-ble as 

capital or non-capital murder, and for the appropriate sentence 

~o be determined in accordance with the principles set out in the 

principal Act. 

Counsel for the Crown quite frankly conceded that in the 

circumstances of this case,, the murder for which the applicant. 

was convicted ought to be classified as non-capital. Although 

the deceased was a policeman, it does not appear that the murder 

\";as conmlittud while he was acting in ch<- e:)i.:ecution of his dutiesu 

nor was it establishcc that the applican"i.: Gs pa.r'cicipation was 

such that it would consticute in him the of fence of capital 

murder. We arc sat.~ .... si:ied thc:..t ha.d the quest.ion of capital murder 
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or non-capital murder arisen at the trialu the jury would have 

come to the conclusion that the applicant was guilty of non­

capi tal murder, and accordingly, the appropriate sentence is 

mandatory imprisonment for life. 

In the event, Lord Gifford was invited to address us on 

the question of the period the applicant should serve befo.re 

becoming eligible for parole, having regard to section 3A(2) of 

the principal Act. He submitted that ·che:.:-e is a distinction 

between a man t1ho deliberately kills his fellow citizen but 

\'Those act is now defined as non-capital.. r,Lu.rder and a man who is 

a passive party to a joint vencure. He argued that the degree 

of "moral responsibility" for the killing is gre:.ater in the 

former case than the latter. He submi~ted furtl:wr that the 

applicant was not the "principal" in this case; he did not cause 

t.he death. He referied to previous decisions in which the court 

classified persons as having co1m~itted non-capital murtler and 

specified that they serve between 20 and 25 years imprisonment 

before becoming eligible for parole. He subn1itted that in the 

instant case, the court ought to take into account the term 

already spent in p;cison by the applicant. pendi.Jlg the beari119 of 

his appeal. 

In considering what is an approprl.ate period that a 

person convicted of non-capital lilurder e.nd sentenced to life 

imprisoruaent should s erve before becoming eligible for parole, 

the court must have rEgard to the circwastances of the case and 

t.li.e part that the convict played. The cou:cL is not here 

concerned with determining the appropria"i:.c sentence, the law 

prescribes mandatory life imprisonment. \Jhat the court considers 

is the earliest time., when, in its view, it would be appropriate 

lo release the convict on parole. Gordon, J.h., delivering the 

judgment of the court in s.c.c.A. 77/91 R. v. Donald Cousley 

(unreported) delivered March 15, 1993, after pointing out that 

the court is given a discretion to "specify a period, being 
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longei: than seven yea.rs", which the convictec:i. Illurderer I1lust serve 

before becoming eligible tor parole, baid: 

"Parlic.u.1ent has thus e111phasiz<;;d thei.t a ctis­
tinc'cion ought to be maintained bet:.ween 
life ir11p::i&or.L1.1ent imposed for non-cCipi tal 
murd~r and life imprisonment ioposed for 
c:.:1.y ..... '·l-J.er crime." 

The guiding principle.: is that. the convict should serve a period 

long enough for tr1c puL"poses of retribu·cion. and deterrence before 

becor.1ing eligible for pa.role. We: repeat h~l.·e \vhat the court said 

in Cousley's case (supia)~ 

" ••• we dcaire to make it abundantly clear 
that. iaur<le:I re1.1ains an abho::rc:nt crime 
and anyone convicted of non-capital mur­
der hlust expecL to s~rve a pGrioa of 
retribu·i:.ion and de"Cerrance which mui:.t. 
nect:ssa.::ily be long." 

~le have already alluded to the circumstances oi t:he ins'tan·c 

case, and ou·cli.ned die i:.ole tnat tht::: applicant played. 'l'hc.Lc can 

be no doub·c that thu applicant ancl tn:cec otters were all part and 

pai.cel of a joint ent.eip:cibe. They uere no·i.: i.e&ic.ent in t:hc area 

m:- even in the pari.sh. 'l'r.e ap1Jlica.l1"i:.g in ids caution ~tateI.1ent, 

Eldl-.:lit·c.ed hearing ju::>t before ·che att.ack i:.ha:l. t.he deceeised was a 

policeman unc.4 tha'i:. h~ hac.t a gun. yet he diC:~ not. withdraw hi1i1sclf 

f 1:0ILl the others o lie remained in their company 1 anu according t.o 

hi1.1, he saw one of his r11e1.Lbers shoot the policE;?r.ian. He nevert:he-

less went in thG police111an' s cai. with che others and drove away. 

It is plain that he h~u. either a taci·c o:.c expr:ess agreement with 

t.he guru.1an and the o·thers to inflict: really serious bo~ily harm 

o:;: death to the police1 .• an if it btcai.1e ncce;;bbary·. \ve were no·i: 

told wh~ther o.i:- not ·chc applicant. hat; a criminal background, bu·c 

-C~1is is the sort of cuse \'~here, in our view 8 the absence of a 

criminal backgrounC:t would make very lit~l£. differenc~. his con-

tluct has beE:n such ·:.:hC'&t we think tha'\.: h;.: i& a real danger to 

society anJ. it will ·l..al-.e a long tim~ fo:::- him to derive any 

benefit :i:rom iiis ::..1;,p.;::i..£;oruaont. 

The rcsul"i:. i~ ·tha-r. ·i:.hc applica.ti.o:i:i fo1: leave "i:O appeal 

against conviction is Iefuseti. The Llurde~ is classifieu as 
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non-capital. The application for leave to appeal against sentence 

is granted and tho hea.t:ing of the application is trea.ted as the 

hearing of the appcala The sentence of death is set aside and a 

sentence of life imp:;:-1.&orunent is substituted therefor. The court 

specifies that the appellant serves a p~rio~ of twenty-five yea4s 

before becorlling eligible for parole a 
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