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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL KU, 95/90

COR: THE HOW. MR. JUSTZICE CAREY, J.A.
THE HOH. MR. JUSTICE FORTE, J.A. .
THE HOW. MIS5S5 JUSTICE MORGAN, J.A4. ' -

REGINA VS8 FITZROY WILLIAMS

Derrick Darby for applicant

Lancelot Clarke Jdnr. for Crown

26th February & 16th March, 1992

CAREY, J.A.

On 3Uth May, 1950 in the Manchester (Circuit Couxrkt befcre
Patterson, J. and a jury the applicant was convicted of the murder

of one Owen Davis whe was shot to death at his heome at Heartease

3

in Manchester. There was no eye-witness to nhis murder and

*

accordingly the verdict of rhe jury rested entirely on their
acceptance of a confession made by the applicant.,

Counsel filed twe grounds of appeal which were most assuredly,

CLI

Aot filed id a timely manner, Both relatced Lo the veoir dire. He
ventured some arguments in relaticn to groundg 1 only but declined
o pursue the other. He sought and cbtained cur leave te make

some cbservations cf the use of ceriain language in the course of
his directions to the Jury by the learned judge on an occasion
when they were being sent back to the jury room for further
consideration of the verdict. His obsarvations albeit critical of
the judge‘s language, he did not intend to gqualify as a ground of
appeal. Howsoever that might be, the nature of the case impels us

te consider all his submissions ang as w2ll, the case a3 a whole.
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in the cautioned statement which comprises some five
foolscap pages, the applicant stated that he had been informed by
scmecne whom he knew that the victim had paid him the informer
5500 to kill the appellant, the applicanc’s girlfriend ond their
child. But this friend alsc said that he was prepared tc kill the
victim instead. The applicant also related that he had other
confirmatory information. 5As he viewsd this threat upon his life
as sericus indeed, he boriowed a gun fcoom another friend of his, onae
"Solgie.” For some time subscguently he remained undecidod as to
his course of action. But that changed when he saw che deccased
in conversaticn with another man, beth of whom were scrutinizing him.
That was in HMandeville. On hils return home, somecns confided te him
that the deceassdé had been in Mandevillie threatening vo kill him,
On the right of the murder “Scolgie® took him to Hearteasc. EHe
explained that he went to his victim's home saw when he smergad
tarough the back Goor and shot him. The deccased cried out -
“Velna mi dead."” He discharged five other rounds.

Plainly, if the jury accepted the contsnts as true, they
were entirely at liberty to act upon ii. The slain man®s girl-
friend gave evidence at the trial. She testified te the fact that
the deceased had gone ocutside to have =z bath, had been shot ang
had cried cut - “lawé God, mi dead now!® Lfter the auvioepsy, the
pathologist handad over a fragment to the pelice.

The learned trial judge held a trial within a trial to
determine the voluntariness of the statement. His decision was
nade the ground of appeal argued {i.e. ground 1l). That ground is
in these terms:

"l. The learned Trial Judge failed
t¢ takxe inue account the
discrepancies in the Crown's
cage arising from the evidencs
of the Crown witness in tho
voir dire and thereby mos-
directed himself in erriving
at his decisicn that the

cautieon statemant was glven
voluntarily.”
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Mr. Darby identified tweo arceas of discrepancy in the
evidence ¢f the two pelice officers who gave evidence on tha
“voir dire," viz, Dztective inspector (owan and Detecitive Corporal
Wiltshire. The arecas related to (i) the presence of the investiiga-
ting ofiicer, Detective Corporal Cuffe in the room where the
interrogation tock place and (ii) whether the investigating cfficer
spoke to Detective inspecter Cowan in the course of his taking the
statement. &As to the first, while Cowan testified that Cuffe was
present intermittently, the othar officer said he was present
throughout. With regard to the sccond area, while Cowan said
there was no communication whatsoever, wWiltshire said io the
contrary. Hé said that the lsarned trial judge ignored these
important diiferences in the evidence which sericusly affected the
credit of the witnessaes and eventually the decision at which he
arrived.

in ordexr to assess the meieriality of these discrepancias,

*

it is necessary to state that the basis of th objection to the

o

rt

admissibility of the cautioned statement was that The appiicant

1

had signed a number of blank sheets of paper because he had been
beaten. The live iszue before the learned Lrial judge was plainly,
had the applicant been beaten. Who were presanit in the course of
interrcgation could be important. The two police witnosses
differed on this aspect of the evidence bui vhe applicant gave
evidence. He agreed with the officor whe steted that Detective
Corporal Cuffe was present. There was a suggestion that this
cfficer had participated in beating the applicant. in that
sirtuation, the disparity in evidence was of little significance.
The sccond discrepancy identified by Mr. Darby rolated as we said
before, to communication between investigating officer and the
officer interrogating the zpplicani. This digcrepancy in our view,
relates to a peripheral matter. JSince the vrial judge could have

s0 treated that discrepancy, it is also a metver of little moment.

[
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The learned trial judge gave reascons for his ruling which
appears at pp. ©4-€7. These demonstrate that nz focused on the
live issue which was before him. He examined the decuments and
said this at p. &%:

"I have locked at the statoment and

I have seen the positions in which
the signatures of the accused man
appear on 2ach page. He has admitted
that he made those signatures, and

it seems to mz that the places whare
those signetures acre on the different
pages fit into the true paittern of
the statement. Cn the face of it
there is nothing to shew tnat the
signatures were made on 2 blank

sheet of paper, having reogarvd to

what is writien on the statement
itgselif. in cother words, at the end
of the caution there is the accused
signature and the signature of the
Cerperal who witnessed the signature
of Williams. A&t the @nd of the
request therz are alsc the two
signatures, and then the statement
itself continues from the first page
on to the secend, thirvd, fourth, and
fifth, and then on +he last page
there is the signature of the accussd
man somewhere, roughly, in the middle
of that page. Below that is the
certificace that this statemeni was
read back to the accused and he was
told that he could alier or 2648
anything tc it, and ths signature is
mace. The Ssrgeant said that it

tock him from 4£.00 p.m. unuil

5.56 p.., or 5.55 p.m. to write the
statement. He had been at the pelics
station from about 3.320; he gect there
abcout 3.30; he started interrogating
the accused man from about 3.35, and
this lasted for abeout 15 cvo 20
minutes, and the accused man
velunteered to give a statement
telling how everything went. Lt was
then that he got this paper and
started to write what the accused man
dictated, and the only time he asked
him any question was when the accused
man said something that he did not
understand, and to clear i1t up he
asked the accused man what was meant,
and then he put it in language that
was easily readable. I reject the
evidence of the accused man, firstly,
that he did not give the statement
and that he signed, he signed blank
sheets cof paper. I am satisfied and
£ feel sure that the evidence given
by the twe police officers is the
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“truth of what happencd on that
occasion, that this accused man
voiuntarily gave the statement

and signad it in accordance with
the --- in the same way that the
Sergeant (he is now an inspector)
sald he did; that it was witnessed
by DPetective Corporal Wiltshire.

I am satisfied that the statement
was not obtained by any cppression;
that the accused man was not
beaten in any way, and I rule that
the statement is admissible in
evidence.,”

We too have cxamined the statement and agree with his
conclusion. It is as plain as plain can be that the applicant
could not have signed blank sheets of paper as he swore, znd so
enabled the police cificer e preduce the document presented in
court. If the learned judge was correct on itho kasis of his examina-~
tion of the documents representing the cautioned statemsnts as we
think he was, then the conclusion at which he arrived was incvitable.
o far azs that ground of appeal is concerned, we do not think it has
any merit.

Uncorrcoorated cenfessions have been the cause of disguiet
in England especially after the case referred te as "the Birmaingham
Six." &rticles have been written in legal journals on the subject.
But it is not now the law either in this country cr for that matter
in England, thet a trial judge must warn tihe jucry of the danger of
relying on the uncorroborarasd poelice evidence of 2 confession
disputed by the accussed.

in this ccuntry, some police cfficers ensure the presence
of a Justice of the Peace te guaraniee fairness but that has not

dissuaded counsel from objecting tc¢ the admissibility of a

)]

confession on the ground of police third-degree measurss against
the accused. Hor is it unknown for the integrity of the Justice
of the Peace to be called in guestion when the Justice of the Peace
is under cross-examination. Judicial experience in this country

has not shown miscargciages of justice as to warrant elevating

“police coenfessions evidence" into a special genre of evidsence.
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At the present time, the trial judge is obliged toc tell the jury
that they must ccnsider the circumsiances under which the
confession was taken and i1f they are in doubt on that gusstion,

they shotld resclve it irp the accused’s favcocur. Adding a warning

seal of distrust in our police force. bBecause we are Very COnscious
of official disquiet in England where a further appesl in this case
is likely to be taken, we think we cught to make some comment, and
consider the confassion against that background.

In this case,; the learned trial judge gave the jury adeguate,
proper and fair directiecns on this issue. He rvaised with them
for their consideration, the defence stance that the police had
induced the applicant by violent means to affix his sigpature Lo
blank sheets of paper and thereafter a senior pclice officer had
then produced the statement which they had for consideraticn. We
do not think that even if a warning were given, the result would
have been otherwise.

Even if we appear conservative in our appreach ¢ "raform,®
we considered whether there was corroboration using that to mean inde-
pendent evidence linking the accused with the crime. The
evidence of the arresting officer of an admission to him by the
applicant, we igncored for these purpeses. The result was that the
Crown's case rested wholly on a confession which was disputed.

We think, nconetheless, that in the circumstances of this case, the
tatement could not have been so drafted to allow the signatures
{which were admittedly the applicant’s)} to fall where they did.

We would add that this fact was clearly left for the jury’s

consideration.

The other matter to which counsel brought dur attantion,
arises from his directions tec the jury that they shouldé endeavour
tc arrive at an agreement. The circumstances are these: the
jury retired first at 5:5¢ p.m. and returned at $:21 p.m. to say

that they were unable to arrive at a unanimous verdict. We have
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not been told why the jury theught they shcould return in that
comparatively short space of time. 7The trial judge told them
that he could not then take a verdict that was not unanimous but
they should continue their deliberations and try to arrive at a
unanimous verdict. They retired at $:31 p.m. according to the
transcript. But that could not be correct. The jury returned at
7:14 p.m. at the request of the trial judge whe thought that he
should have enguired of them what assistance, if any, he could give.
They identified the only issue in the case, viz. the validity cf
the cautiocned statement which was uncorrckorated. The judge gave
directions on corroboration which are ccnscnant with the present
law. He then gave directions to the jury in terms of thcse

suggested by Lord Lane in R. v. Watson {1985, 1 All E.R. 867 at

p. 803. But then he added these words in respect of which the

complaint is mades

"... but it would have meznt that
we weuld have wasted all this tine.
You are sensible people cf ihis
parish and I expect you tc be able
to collectively agree on a verdict
one way or the other.”

We wish to note that in this country unanimity is still
regquired of a jury where the charge is murder. That is noi the
position in England today. However, at a time when unanimity was
required there, the Walheim directions were sanctioned.

R, V. Walheim [1952] 36 Cr. iApp. R. 167: and see R. v. Creasy |1955]

37 Crx. App. R. 179 at p. 16¢. Since 15567 majority verdicts were

permissible and thereafter doubt was cast on the Walheim directions.
The weight of authority since then is that the dissentient mino;ﬁty
jury should not be pressured intec changing their view. Having said

thar it is right te say that Lord Lane in R. v. Watson {supra)

pointed out at p. 901 that the approval given to Walheim was mis-
concelived.
We desire to say therefore that with the benefit of

Lord Lane’s views, the latter part of Walheim viz:
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"...it makes for great public

inconvenience and expense if jurors

cannot agree owing to the unwilling-

ness of cne of their number to listen

tc cthe arguments of the rest:"
should be avoided. The jury should be left scverely alone to ccnsider
their verdict and instructions from the judge, for their return in
order to ascertain if they ne=d assistance are best avoided or cnly
issued in exceptional circumstances. When the jury return, whenever

that is,; then the judge if they are not agreed, should give

directicns as suggested in R. v, Watson at p. 903.

The werds underlined in the extract above are capable of
suggesting public inconvenience but in the context in which those
words were used, we do ncot think that there was any pressure on
the dissenters to alter their views,

In the event, we are not persuaded that any good cause
exists or has been shown for us to interfere. The application for

leave to appeal is accordingly refused.



