IN TH¢ COURT OF APPEAL

SUPQEME COURT CRiMiNAL APPEAL NO 6?/86

- BEFORE:" THE: HGN MR. JUSTICE ROWE, PRESiDcNt
ST S THEHOM. MR JUSTICE. WR!GHT CJUAL S
..__;_.:_.-.._-:'_:THE HON. N‘R Just ;CE Dov ER ! A (A(‘ } LT

f Ncel Edwards, Q C and ArThur W:il:ams for ?he App!;canf

'm QCourfney Daye for %he Crown

| October 11 and December 18, 1987

On Oc+ober 11 198: we frea+ed fha hearing of The app!;caT;on &;4;ij-""'

i Zg,for ieave ?o appea[ as +he heartng of Thu appeal quashed +he conV1cT|on

"::afor murder, se+ assde ?hc senTence of dea.h, subsf;?u+ed ‘a verdqc? of a.

'”f} ”mansIaugh+er and imposed a sen?ence of four years cmarasonmenf af hard

..;Eiiabour +o run’ frOm The da+ﬁ of convacfion,. We now fulfri our prom:se +o 1f'ﬂ]afl°' i

' '-.jpuf our reasons |n wrx?:ng

Clemen+ Franc:s was a: pracd;al fh:ef caughf v:r?uaiiy

”'fflagranfe def|cfo abouT 9 o clock sn ?h nigh? cf February 1985 :n The

f;h|i§~51de ansfrac? of P%owden |n Soufh Manchas?er Hss EooT thCh was

'5€_found wnfh h:m was: a bag of escailion,, A waTness De551e Franc:s +es+1fted

;”L;ff?haf he was frrsf alerfeo by sounds of choop:ng in. The bush s and cr:es of ':fif:;ff*

 fa”+h;ef fh:ef Thaef' and if appears +ha+ fhere was sone searchlng nn he

' Hf-bushes because in h;s es+uma+:on =| was no+ un?a! abouT forfynfive minufes

!a+er some ?wenfymfhree persons emergeﬁ from The dark W!Th Ciemenf Franc=s. ;aafﬁi}f;?V




: ﬂfD;s+r1c+ Cons+ablea_
5'finf|1cf|ng blows on The +hief
'f:ffwo huncred personse Up unfal +hen f3

' ]ffa% The hdnds of.;his_unwe!come Vi

“_Tﬂ  d1sfance from The square was no+ among'fhe eariy arrsvals bu+ a_w 

””; " spread she heard and Cﬂme Francns wa

':g;;f:eld mus? have been some dss+ance awaya- When she dzd refurn she.wés
'.3,3;vlszbiv affec+ed,; She was :n bopfrnq rage,; The boTTEe +orch was ?hen S
 f¥¥|gh+ed aﬁé;hel” in her upra;sed r{gh+ hand;
" 51t:1he crowd and p&owed her way r:qh* uo To C!emen? Francrs, whose posfureﬁ
~had! noT changed and waTﬁgu: he5|+afing she smashed ?he I:ohfed +orch againsff ff: - ;fy
} f3+he capf:ve s chesT and as; she d d so she sa;d ’You fhzef:ng bicod clofh '
'f ha iong ?;m_

| '1[pu+ o rest.
'Hfo”Ouf me, out me, yCU & ele] mek me dend Ou+ mep ou? me?;; One Kenfon ﬂar?;n    §  "1'5:

’”,o?herw;se called VS!abba‘ waikeo rff 1ﬁfo The :¢_g
::f 7;burn+ sa much so. ThaT Ten:days ia?er hé'suécﬁmﬁed fu 50
:*. degree burns wh:ch accorﬁnng +o Dr Gar |
.”Ffproduced e!ec+ro!y?e :mba!ﬂnce which was.The cause.of dea+h She ﬁbserved
“ié;smail abra51ons on The bodyy apparenle resuifing from +he beating, but;.

R:J?hese were nof confr:bufory ?o The cause of dea?h zfi;.fﬁf Jf'ffa-;;;',@;,ff i'w'.:1 -

Some persons.regfsfered Thetr d{sp'[easurp by

ne knew whose f;e!u had suff@*ed

:ﬁ";plscan? Florence Marsha!!“who apnaren?ly ilved some:

" T1It seafed under The sTreeT

jAfbeffcr go Icok” and off she wen* in. a d;recfion oppos:fe;f;;fffiﬁﬁu' o

_lfh'her lef+ arm;she par+edg;Afg;j¢j“;j

ou f! dead”'- Any dﬁubf a8 To whoselﬁ{elc had suffered was now!ju5 ' 

”The boffie broke and sef FranC|s abiazea- He gunped up shoufing;f ' f ffffl

"ﬁresoonded +o h:s pieas and wafh a Dtece of bag pu+ ouf The bi zg and Franc;sﬁf;€fz;3f{?f

bk, Bu+ he_had been badiy ?fj'ﬁf”:fﬁjj

.C

EFST ﬁndﬁsecund

,Codrlﬂj?on, Consuifan* Pafhoiogts+ fo.'




‘*Asfifi+5rsef7+heﬂki1¥}n§5ihfpé%spec¢éve csrhehssiHibﬁer+-.=-f 55
'Tesflfled “Fhat. on ¥he mording foiiow:ng +he cap?ure of ‘QEabba? hesaw:
and greefed +he anplicant and &5 & mahnerof speaklno he said To her*g”EV*ﬂ*
MRat hap Bpen?! Shé-fééﬁdﬁdédff“ﬁ@W'you:éskihg'méVWhafrhahpéh;uwhenewwereﬁi;5
' - you {asf“nwghf?”V3?T“Wés*é?}Tﬁé%cEfWéikfé%fChuréh“;'he_Eépiied;cf”SG**“ﬂ-£L 
1 y6u didn‘T'héar'Qﬁa+'happéh?;”:éhé.askeéifﬂNOama’am;iwaswﬁi§frephy;”'
';Then.sﬁé*séiaiHHWé*§5+EHthé1fTéf“gf~#wﬁichffhié+?;“vhevehquired;' "The .
:'skelflon Fief," she’ 1nformed ﬂfshféépdhéé'was‘*“DenFGOnboqnoh“k?li:”“*;"
7hem?”,- She obi;ged No man; when 1 go down there -Fsee him fle up under“
the street light and I1jus+=}ékeﬁ+he'bof+ieﬂ{igh%ﬂand=fockih1m”bjOod=clauT‘f
" and 55%h7him*d§iiﬁ"HTmibd§SY"CTaﬂ¥£"”fShéﬁéan1Uded “Ranybody call me
‘name sorry i dem”; TThé*wi*ﬁéss‘”¥1héﬁ*w@fdereﬁe:QFPrawse God me;d:d;u*

deh a"Church*ﬁés+7hfghf”;f786ff+ﬁé'pdiiCééSéémedihc+ch.haVe=beenP 1J

f'coﬁvihcéd*abOUT(Mr:fﬂsbbérf'sﬁﬁresénceva+-Church=a+_+heimaferiar;+sme:;;_e.=-'

~"They'dé+ainéd*bb+ﬁﬂhimse|f*andﬁnessié~FrahCEsgvasfwel|¢as;eLéroy~Morgan;4=--

another wlthess ‘for assaul titg 1Siabba’ and they were released only:after

they had given statements Some days iater implicating the applicants .She. -

 was arrosted and charged with murdsr on March:2, 1985 and when cautioned
'she saidi A R me do i T . |

_ i “Conéistent with +h1¢ densai she ‘made aﬁ unsworn: stetement in o
Qh?Cﬁ?Sheraid that she-had gone*yo<bed:on“?hehnrghfaof¢February919;?1985;nh-:7
"whéhféﬁéTWaS”aréusedfahd‘fé%difhé+fbnéfoc+di?had.seh%;%éﬂCallahet;?fShé“ﬂ.-
. fook's flash-17ght and followed ths messenger to the square at Plowden

where “she saw Victor, as wellas, a largeicrowd in which ‘'she was shown

$§1abba’ L Victor told her thay 'had caught TSlabba’ s tief and we carry :

“him out here ‘and o beat him". She ‘$aw the bag of fskekliont and was

| s@vised to go and check her field, which she did.: But before doing so.

5;she.édviaeaf+hé%*%heyﬁéend'fdkv+heubotibe&ﬁeCausev+hey'weneasfiliqbeafinoaqa

 '781abba Roy said ne police would be sent for Tbscause: ‘8 rass ciauf long:

'ﬁiﬁé'ﬁim’a tieft On“her,@é?’*b-fﬁé'f?éfﬂ=SheTheard,a !oud:norse;;fShe;n

" reached her fleld and returned but did not discloss any discoveryi’ When i



IT was noT {fif'fffv

_urTher ?haf she had f;'ﬁfﬁff7bff

-  Wﬁn her accounT she

in The followanc“mannmr

i ”Bﬁfore you an convict of murde 'ou musf be
-};ysa?usfued that the krii;ng was def;berafe +ha+ :f
. was ‘not any sccident, Further, you must be S
- satisfied that the: person Ho:ng the Killing. |nfﬁnded”
- oeither Yo kil orto inflict grievous. bod||y harm,
r;ﬁfhaf :sy .SOME real!y serious: anury whlch resu!fed
ooidn death o that, person; and next, you must be:
T:;saftsf:ed that the Killing was. unprovaked fhaf :s
o say, that! the accused was ‘rot .under any': arﬁvo~;13 R
- cation so s to lose his setf control at the Fimeof
S the Killing..  And further, you must be satisfied that =
- the killing was done without lawful éxcuse ‘or Justi~: ";;}f__,,_,_
. fication. But here there i's no question of. provocation, - oo
.. no question of lawfui excuse or. Justification:  The ﬁnin:Lﬂ~jT T
-question now, was The;kuli|ng done deliberately and s
f“;n?enffénal!y, and if you accept that she was: There,-
Cwould it appear that it was done. defabera?ely and
'ﬂ1n?er+|onat}y and no?_by any acc:den*V‘_3y,__L -

.”The assues for +he Jury fhcrefore were:

he appilcan+ fhe VGFdICT:?  ;ﬁ?;  ;i:

As ?o (?) The facfs were ?o?a': gainsf her and as ?o

U'wauId be murder

the n gh'!'ed Torch from

The full glare oﬁ The sfrcef l:th He was a S




.1“5“ g

S on'%he*Quesfjohic¥;fnfehf&bni+hé gUry;was:fdidé_;-

_ ;“if you accepT Tha# she +hrew a Eaghfed Terch.*ﬁ*'” i
~at the deceased person some two yards away -

with ‘such: force that it set him on fire; you-

“would ask:yourselves whether @s an créinary :
s responsible person; sshe must: have: Knownthadn o T
. death or really serisus bodily harm would .
sresul T from-her-actien: iniso doing, and if
you find that she must have so known, then B
”,;;]Zyou'may {hfer'fhaf -she intended: The resuit:and 5 -~
that would be saf:sfﬁcfory pro¢t of the o
~inintention requireditosestablishia charge of
murder.. 11.is; of .course, The asctual - SRR
o intentioniofithe adcused: person:that Vou afie il

trying to discover.  So you must take |n+o

.,' ~account.any evidence given: by her-in: :
- expressing her intention or perhaps. aasence

of . intention. .And then on the: Fotatity of

~the evidence in the case you come to your .
~decision: whather the: requsreé infention hes:~
_:been proved or noT”'

.  :The words accompanvlng +he acT of Throw ng The +orch were +hen referred To

*as +he express1Jn of rnfén?non on whlch +hd Crown - reiled __1he a!Terna?:ve a;

'-verj:cf of Manslaunh%er based on fhe Eack of lnfsnflon %o kail was aESG

Neft To.fhe-Jury,

-+o:kijl

WA a non-sfarfer

The Jury chose fhe Eaf?er,:ﬁ'”'7':" -

On +he ev:dence Mans%aughfmr based on Eack of infen+eon =

f“ a'verdict: of No? Cuai+y whjch on
Y *he ev;dence would be perversr or

Cu:iTy cf rurﬁer

Agasnsf The convncf;on anﬁ senTane of dea+h for murder fwo

Grounds of Appea{ were' filed and arﬁued by Nr Wlfilqms,_ihﬁ

*“GPOUWb

o That The prosecu?rcn w:Twecses DESSfE FRANCIS
.. LERQY MORGAN and CIRHESINAHIBBERT were as a
. matter of law accomplices; and the learned -

- Trialt Judgs:ought:therefore to have directed
the Jury “that their evidence réquired corro-

. ‘borstion, which was in fact absent. VIDE

-?iggDAV1Es,vsaquR,P;31954gAER*507,,:w-:p.;.»x.aggzalaf e

~¢QGPOUND 2

o Even if *he prosecutiocn wsfnesses DESSEE FRANCIS pﬁ':g:'
- "LEROY ‘MORGAN and  CIRHESINA HIBBERT were not as a -
Cmatter of law: accomp%&ces The evidence disclosed . ...
R Tha% They had a subsfan%aat interest of fheir ownf REREE



-

ot

"to serve, and the learned Trial Judge in
these circumstances cught to have sc
directed the Jury and warned them of the
danger of accepting such evidence.
VIDE R vs. BECK 1982 AER 807

The learned Trial Judge's reference
to the defence's contenticn that the prosecu-
tion witnesses were fTainted did not amcunt fo
a warning, and was in any event, inadequate,
anhd accordingly, operated tc the prejudice
of the appellant.”

ObQiggsjy,_whaT must at first have seemed aTTracfiQe
submissioﬁs'fc Mr; Williams 4id not measure up in presenfaTibn.and after
seeking.in yain for evidence in support of Ground 1 he had, suo motu to
abandoﬁ that Ground as lacking in merit. Ground Z was not féring much
better wheﬁ wffh tThe encouragement and leave of the Court he.formuIaTed

and added Ground 3:

"The learned trial judge was wrong in law to
~ have withdrawn the issue of mansiaugh#er on
the aground of provocation as the act of
Praedial Larceny of the appellant’s property
- by the ‘deceased was a sufficient ground for
the issue to be left to the jury's
consideration”. G
He referred to- the evidence showing the appellantis involvement as related
by the three eye-witnesses and compressed it info the submission that:
“The evidence suggests that the farmers
in the area had long been suffering from
praedial "larceny indicated by one person
saying 'we catch the thief now'.”
Accordingly, the issue ought to have been left to the jury.

Mr. Daye seems to have had ideas of opposing Mr. Williams?
confenfion‘buT'Jus? as the latter succumbed to the weight of the evidence
in his earlier efforts, so too dicd Mr. Daye, who had to admit that
provoca+fon ought 1o have been left, in which circumstances it cannct be
said that the jury would inevitably have come to The same verdict.

The remarkable thing about this case is that The evidence
echoed the anguished cry of a suffering community - a community that had

suffered long at the hands of praedial thiecves whc have for long become a

national sccurge. The cry was heard but nof understcod. In such



' ; CircumsTancesp-|? :s unlnkely +ha+ The appitconT or. for ThaT ma??er any _

' ' ffarmer on: Trial any where |n Jama:ca, for k:E!:ng 3 pracblal Thsef

”-gwould have had a fa{f ?r;ai ;f denied The pporfun|+y of be:ng conV|c+ed
': on The ]esser charce nf manslaugh+er by w:Tndrawing The lssue of

':provocaTlon from ?he Jury We-have we!l !efT far beh:nd The era of -

:';_'Woolminofon Vi DiPLPY €1935) A C 462 when an anfenfion +o knli negafeﬂ

'ffprovocaflonﬁ if ES now weil sefTidd 2w Fhat suchian 1n+enT|on Ps noT

_':nconerTenT W|fh provocafion :f fhe 1n+en?10r was: DrouchT ‘on by fhe f'”: 
"gprovocafﬂve acT(s).. We +h{nk itog, Thaf our-legislature addressed +he
:3 ques+1on by +he' amendmenf +5 the Offences Aﬁaansf The: Person AT :nTroduced

."Zln 1958 as . SeCT:on ) to the Act. 1t reads | |

: !WHera on a cbarde of murﬂer +here is
. evidence on which the jury can find that +he
.. person charged was provoked  (whether by
. things done or by Thlngs said or by both -
e .Toge?her} to lese his: self—confro! the .
'ggques+|on whe?her the. provocaflon was enough-.
. to make a reascnable man do as he did shall
“be ‘left +o be determined by “the Jury; and

~in determining That question the jury shall ;f_ j_f;-;.

L take inte account everything both doné and
.. said sccording To the effect which; in their
”-:fopincon, it woul have on a reasonab!e man .

I? is obvaous ?herefore, ThaT The learneﬂ trial judge's-

3dec15|on To- w:fhdraw The issue of provocaflon frcm The Jury's ccns!deraT:on

'depruved +He apoeilanT of +he oPDcr+un|+v cf arconviction of +he iesser EEEE

o offence Gf 3 ns[aurhfer ‘and was ‘in The circumstances @ misdirection in- Iaw. |

A was for +hese reasons: +ha+ we adopted: fhe couUrss- men+|oned

-eartler




