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Herch 31 and April 9, 199z

WRIGHT, J.A.:
This is an applicaticn for leave 2o appeal ayainst
conviccion and sentence of qeath in the HScwe Ciricuit Court on
July 11, 1951, before Thecbalds, J. ané a Jury £or the gun-
, Iy our decilgion,
PN
Evidence of the killing was given Dy Lascallss Dennis;

thie nineteen year cia brother of the decezsed. He testified that

et about $:30 p.m., on Pebruary L2, L1283, he was on MHediterranean
Palnway,. Seaview GerGans, Lh a group of Six or seven men who wers
Girscussing the meriis of a soundc system LeLlng prepared for use

when he saw the zpplicant whoem he had bsen acoustomed to seein

L

in the community over a perica of and two other men

approaching them with their hands ain thaixr peockets, The trio
passed then thsn sgparated. Two stood at theo intersection cf

the Pathway and a lane while the third, the applicant. walked



“pointing a gun at ithe chest of

~
-

into the lane and confrcnied the deceased. VYhen the witness

looked he saw the applicant talking to the deceased while
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Lhe deceasod,. The witness moved
off anc then he heard two explosions and when he looked again
he observed the deceased on the ground mortelly woundéed in the
ciigst. He securea the services of a car and had the deceased
taken to thé‘Rinéston Public Hospitel whare he was pronounced
dead

Detective Aciing Corporal Roberi Arscett of the Hunte
Bay Police Station received & report of the incident about
©:45 p.m. anu visited the zcene wherse he saw a trail of blood
ant thence he went te the Kaingston Public Hospital where he saw
the body of ths Geccased, For some inewplicable reason counsel
for the Crown 2iicitca from this witnass that he alsc saw and
speike with Christopher Frame and Floyd Lasitor whe were both
suffering from gunshet injuries, The mischief creaced by this

irrelevant piece of evicence did not become apparent until

{'1

counsel for tha dGefence began hig cross-sxamination at that very
point because then counsel for the Crown objected that it was
irrelevant, During the absence cof the jury, the matter was
aiscussed and the ¢rial judge yielaed to defence counsel’s
urging that the course he scught L0 purste was consistent with
nis instructions. Fhe guesticns were allicwed and the witness
restified whal zftér speaxing with the ¢wo injured persons he
issued warrants for the arrest of one Horgan and Petsr Lawrsnce;
the two men whom Lascelles Dennis said accompanied the applicant,
for the murder of the same deceased Howard Dennis.

The whree grounds of appeal f£iled in respect oL this appli-

cant did not deal with this aspect of the case. incgeed, the

Eirst grecund, complaining that the verdict was unreasonable
and cannct be suppcerted heving regard to the evidence, was

azbandoned, Ground Z,; which crivicised the trial judge for ot

=

ezling with the defence, which was a denial of anv Knowladge

el

of the charge,in an “analytic way®, was not i1 any way articulated
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anG ground 3, which TOOK issue wath uas Lricl Jjudge's directicon

jucye had omitiec in his -URlaing-up Lo make any menition
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triald

ot 1t 50 the Jury was left wath the poss:bie impression that the

murGexers. There was hoere a2

ipplicant was just cne of the
misrcceprtion of evidence which was of 2 Figaly prejucacizi naturs
and 2t is on this basis that we have dociced That this conpviction

cannet be allowed 1o seand,

in R. V. Hamll*on {L9¢3) J.L.R. 1Z% the zppellant had Lzen

‘ucla. gef—l W.— -

Srawl in & Dar s & result of which ono man wae Riliod anda

At e M Ivesany cinl s e d e cywrl pmi e e yury Cpves e
murder and A¢ had boen Guly tyiced, convictoo and cxocuted Brior

to the trial ¢f *he appellant. During Lhe trazal ot the appellanc

2 CroWn wWitiess sceiicnially disclosed Prancis® faco., 16 was
concoed tady SUCh AVIUEeRc:y wWas lnack.ssibic ana highly prejudi-

Tne appeal was alliowed, the convichiion Quashod and the
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fefvence gsot aside.  Beeanse of Lhe nerure of the wvlidence, &
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I persuvaced we Lhe view thao

is impossible to deternane the effocs of Liis prejudicial ovidanoe

on the mainG of the Jury the moreso thas They were gLVEnR ho
farection oy way ©f sgsistaace vheveoa. Eowevar, in concluding
that the convicoion Cannot scand, we Noiue that the ovid nga



