COIN THE COURT OF APPEAL

SUPREME COURT CRIM!NAL APPEAL NO 200/87 ;dd”g“_'

T_BEFORE THE HOh MR JUSTICE WR!GHT J. A,
' THE HON. MR. JUSTICE DOWNER, AL
THE HON. MISS JUSTICE MORGAN J.A,

o ReEsINA
VS

. GARFIELD WALLACE =

- ZKLD Khlghf for fhe appellanT

'KenT Panfry, Ag. Senlor DepuTy D:recfor of Publec Prosecuflons for ?he Cnown.

' ”~f_ -14th Ndﬁémbef:&faetembéf';g’ I988j-:

© DOWNER, J.A.:

o The appellanf was conV|c+ed fdf manslaugh?er on The 11Th _

.'_,November, i987 afTer a frtal losf:ng four days before Woife Js and a Jury

“.".xn The Home C:rcui? Courf ThIS CourT on 14fh November 1988 affirmed The
'_dconv:cfxon and ordered +ha+ fhe senfence of 4mprtsonmen? for efghf years
..Wifh hard Iabour, shouid run from The dafe of convncflon,” We now pu+ our

'd'reasons |n wrlflng as we prom:sed af The end of The hearlng

ln order To apprCCfafe ?he proceedlngs in fhis courf 1+ :s
ddnecessary To rehearse fhe evndence in The cour+ below, and Thereaffer ER

f.;oxamfne fhe grounds of appeal and submlssxons of counsel°



AE,

R

The case for The crown depended on The sole eye—wn?ness

'__EHugh Levzne who happened ?o be The broTher of fhe deceased Marlon MOFFIS.
;wAs a background lo The |nc:den+ for whlch There was an |nd|cfmen+ for murder,

_ cefhe record dnsclosed lhal Sof:a Spence The glrlfrlend of Marlon Morrls had
',a drspufe w;Th 2 man called Rey st 2 ciub known as fhe Malabu,’ From Sofla 5

. ,;waccounf Ray had asked her To dance wlfh him and she had refused Whereupon

cirRay poured fhe confenfs of a. beer boffle or her and lnfltcfed an inJury to

her head with The bo?lle.“__r o

The narra?nve was fhen +aken up by Hugh Levune who spoke wzth

| .'_:'_.::._Garfze!d l'lal!ace the o ?_-,1 f’nl at 'l'he, clu b, an m,v epar—re,, At this
i:i.JuncTure Hugh LeVine saw Ray COmlng ?owards hlm w:fh a ?nlfe and Hugh Levine
..drecalled Thaf he hurled a boffle a+ Ray and Then fhey bo?h wreslled While
.hd.fhe wres?lsng was ln progress Marlon Morris walked Towaras Them and assaulled
| ”:Ray who had preV|ously aSSLUlfed hlS g:rlfrlend Sof;aq Ray Then sTabbed
eriHugh.Lev:ne in hlS sude and Then The . ;d?.dclff 5f7::'dhfd""7 - -

Marlon Morrlsg ches? and fnom fhaf wound he died

. The accused gave sworn Tesrlmony and densed he was on The scene

f'gwhen Marlon Morrls was STabbed He sald he was aT +he Mallbu and fha? he

had heard shou.s fha? There was. a flghf and Tha? he saw Ray runnlng from a

T;club wlfh blood all over hls shir+ 3 wnlle The deceased was lylng on The
f~ground., He fur?her s?afed Thaf he wenf and rematned on The scene. unfll the

'_,body was Taken away and Then he wen+ home. ”;{.;

As for ?he cause of deafh Dr. Cllfford sfeled Tha? The wound

“.g,penefra+ed both,venfr}cles and wen+ ?o a depfh of four +o SiX lnches into the
' '?:hearfﬂand +he dec?or furfher sfafcd Thaf a severe degree of force would have

"”55“ﬁbeen necessary +o cause A wound of such depfh,.:i_r';_ief; 3'-'

l+ :s parflnen+ +o expand on Hugh Levune s ev:dence to: see why the

”:-eﬁJudge Thoughf l+ prudenf To Ieave The lssue of provocallon and self defence

KRR

'ifo The Jury alfhough +he defence was :n The nafure of an alnbn ' Hugh levine

: *sfafed Thaf he overheard hls brofher Marlon saysng Thaf Ray had: assaulled

_ Sofla hzs glrlfrtend and +ha+ fhe ma??e was noT yef finlshed._ﬁg,:_
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Moreover he further stated Thaf Marton went up to fhe appelian? Garfield,
‘and called him an |dso+ whereupon The appelianf replted“Marlon woutd see in
time! who was IdtoT;c " He explalned ThaT ThaT was fhe background when Ray
Vicame on- the scene and Mar!on had flung a. bof#le at Ray as he Marlon had
g thought that Ray approached him in an aggressnve mood. At thaf'poinT the
:!earned +r:as Judge sTressed +o The JUFY Thaf i+ was “from Thase circumstances
Thaf The appeltanT mighT have fhoughf Marfon was going'fowards Ray to do him

" :something and fhaf it was then that Garfield fafallyzwoﬁhded'Marion,

The learned trial judge was aT palns tTo puf +h.§ ev;dence in the
most favourable light o The Jury and he was generous in applyino The !aw to
The facfa. He left murder and manstauoh?er on the ground of provocaflon and
ilack of intent. As regards The eVIdeaqalof_Tbe_defence, lThough +he appel tant
‘Tﬁiaaded alidbl, the trial judge also leff_seiffdafance fa.fha Jury,. I+ was
against that background That Mr. KnighT madé_fhree sﬁbmissions which alileged
misdirections which ought fo warrant setting aside %ha conviction for |
manslaughfer. _ :
| The 1n|T|aI compla{;f was Tha+ as There was no cvidence of legal
: provocaflon Then af was a serious mlsdlrecfton To have Ieff that tssue for the
.Jury s cons:derafipn, IT is wei! known that there are +hree elements
.necessa;y.fo:cdnaﬁ;fuTé IégallproVocaffoﬁ; These must be the provocative
incident, a ioss'of:sekf.édnTFOI cither immediately or shortly after the
provocafive ancnden? and The refatlafuon proporTsonafe to The pnovocafion.
The Tr;ai Jjudge had before him the evidence of Hugh Levins:who told the
 court that hlS brofher Marion went to Garfield The appellanf and said 'Ray
kick mi baby mofhar and it nah go so.'*“’He further said his Profher was in an
angry mood and fhaf hé told the appettant that he was an idid?-whereupon the
appellant Sald:AYdu'a}ia-éee-Who"a idiot? - "Additionally he said Marlon had

Ea boffte in hIS hand. Tﬁé trial judge-1efT'These-circumsfanceS'fo-The jury
“on’ the ground ?haf it could cause a'reasonable man to Ioose hls self—
"confrpl and 50 reduce the offericé’ of murder to manslaughter. ~{f it be said
That +hfs was;véewed'favourable*+d*+he appe Flant then this approach was

recognised as appropriate in lee Chun-Chuen v Reginam (1963) 1 All E.R. 73.




. A faVJurabie view. of the cvsdence is. for The pro?ecflon cf The accused

- Lorc Qevftn who gave The opanaon of fhe Board cnfed Vtscounf Snmcn ln

f'HoImes v, Dnrecfor of Publzc- Prosecu?nons (1946) AII E,m 126 as fOliOWS

c.'f' 78

even on.a v:ew of The eV|dence mosf

-.'favourab!e o The accused, for a2

S jury: (which means-a reasonable jury).

"]i;fo form the view that a reasonable’
. .person so provo?ed could be. dr:vcn,
-~ through Tr“nsporf of passion and loss

of:.self~control, to the. degree and.

- method ang: conflnuance of violence:

-which produces the death, it is +he
duty of the Judge as. maffer of law

.- to . direct the jury that the evidence =

" does” not support-a verdict of man- i
. -slaughter. 1f on the ofher hand, the

;fcase is‘one in which the view mlghf

fafrly be taken:[a] that a reasonab!e

“person, in consequence of the
“ provocation recelived,: m;gh+ be SO

rendered subJecf to passion or: loss’
of.-control as to be led fo use The

.':-vaofence with:fatal resuifs, and’
[b}thet the accused: wesin’ facf

{acfnnc under the sTress of such -

 '?~;provocaTron “then it is for the
> Jury to determine whether on-its

view of the" facts: mansiaughfer or

.c.ﬁmurdcr is ahe approprla*e verd!ct°

_ Then Lord Dﬂul:n o n nued

457

'"Thls is ?he rtghf Tesf +o app!y fo
':';,boTh when the trial 3udge is. _
‘_;j,constdcrtng whefher or not: To Ieave

. provocation fo. The: Jury and when
..~ an appellate court is con5|der;ng' o
- whether or-not it wes properly - -
‘= withdrawn from a jury.. But fhe;r..f

s must: observe Than There.-

S s alprachca! difference’ beTween f
Cothe approach. of a trial judge: and-
- that of an appeliate court. A
- .judge .is naturally very. relucTanT;
Yo wnfhdraw from: a jury any issue ..
'f};]?haf should proaer[y be left to. Thcm
. ‘and he.is Therefore likely to tilt
CL i the baiance in favouc of The defence,
- An appel late court must apply the =
-~ Test with as much. exactitude as..
;gafhﬁ cnrcumsTances perm:* Mo

We are. of The op:nton ?haf +he Judge +1i+ed +he balance in favour -

"_of The accused and we can flnu no Justhiabte tTdTlCtsm for ?his

The second gnaund of appeal compla!ned Tha? Woffe d mlsdirecfed

”_-The Jury on fhe issue of seif defence,.;f uxil y“rccajiaﬁuthT Th:‘3ccused

c;c_pleaded ainbl 8G° The ev:dence To ralse The |ssue of. seff defence must. have

" been. rctsed on The Crown 's Case. Thc same facfs_whjch gave riseé to the
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issue Qf,provocafion;wére capable of raising the issue of Sélf-_éonfidence°
The aspectwwhich-necessifaied a direction on self defence was the evidence
that when the accused inflicted the fatal wound on Marlon Morris it could
be inferred thet the accused thought a2 felonicus aftack was being or about

to be made on RaY.beMéinn;'“ _

I+ is usefuk To crfe Two passages from Solomon Beckford's

unrsported Privy. CounCIf Appeal 9 of 3986 To demonsfrafe why The critism
aduced by the appelianT as fo The dlrechons on: self detence was not
Justified. _ O
The flrsT af paae 9 cf The Judgemen?.reads as follcws:
| ”Thear Lordsh:ps fherefore approve
the foliowing passage. from the

judgement of Lord Lane :in Gladstone Williams
at p- 28? as correcfly s+a+ing The

-'-!aw of. self defence -~

The reasonableness or- unreasonab!eness
of The defendant's belief is material
to: the question of whethar the:belief
was held-by: the defendant at-all. |
the beliet was -in.fact: held, its
unreasonableness, so-far as -guilt or
innocence is concerned is neither. here
nor thers., 11 is irrelevant. Were it
otherwise the defendant would be
convicted: because he was: negl;gen? in
~ failing to recognise ThaT the victim
was not consenting or-that a crime was
not being committed and sc on. In other
words the jury should be directed fipst
of ail fthat Tjs prosecution’have thd ..
© burden or duty of proving the unlawfulness
of the defendant's actions; secondly, if
the defendant may have been labouring
“under the mistakes as to the facts he must
be judged according to his mistaken view
of the facts; Thtrd!y, that is so whather
the mistake was, on an objoctive, a
reasonable mistake or no+ % (Emphasis
supplled) ' -

The importance of this passage is that it emphasised the

importamce of the reasonableness or the unreasonableness of +he defendant’s ~
belief as materiai"*rd"*rhe issue. of whether The belief was held by the

" defendant and as regasés'Thé uniawfulness of the accused's acticn, so that the
introduction of The'wsrd reasonable in a summing Up'does not neceSSarin mean

there was a material misdirection. What it can do is to es+abjish'?hefbasis B
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of ‘the. unlawfu#ness of The defendant’s acTion and fhe Judge must bring it

home to fhe Jury Thaf The burden of proof f;es on The CrowWn.

The second passage:ls ciose!y eonnec+ed fo The prevnous one

.-_and :s To be found on page 11 of The Judgemen 5IT reads as follows:-
':‘,-_ “Ef Was:. subm;ffed +ha+ The Jury mus+ have
s eacc;pTed The evidence of Peart Thet The
. deceased . had: been. shot down in the act
coof surrender and reJecf fhe .accused’s
. account that . he was: killed:in a gun
. _.battle; which the: Judge had clearly
_ﬁ”_zd:recred Them would: amount: To self--
gt fencu.fg Tneir Lordships have
- given.anxicus congideration to this -
:ASmelss:on for. there is much force
. vinciteif.on the facts as they appear
~o0 o from: +he- summing up *the. judge had
-~ left the matter to-the jury on the
- basis of:a cholce between the two
. accounts then: any- misdirection as
. to the reasonablenoss or otherwise of
the appe!lanT*s betief would have been
‘.-_of oniy academ:c 1n+eres+ A

B «.ﬁ-«vm

Thas was a clear sfafemen? Thaf ?he prOViau ouohf To have been
Jfappited |f The ma++er were! Eef+ ?o fhe Jury as 2 cho;c» between the tWo zceounts

Cas emerded on +he summ!ng up An :tlus?ra?:on of This was The semlnai case

~of D, P ;fv M rgan [19763 AC 182 where The prov:so was appt;ed a[fhough there

'ifwas a: m;eulrecf|on on The 155ue of The defendan+‘s bektef in a rape case.
':ue lf was because The Iearned Tr!at Judoe tnferprefed The evudence as-to
.:“1nclude +he furfhersifua#;on, nﬁnely ThaT fhe appeiianf could have mis-
V:rfakenly beileved?haf Tho deceased Was. armed and wou!d hGVv shot the .
'-e;appellenf tf he d d nof shooT f;rsf Thaf IT was mandafory To leave The

. ';'4;f___=;u SUbJ»CTIVE fesf To The Jury as regards +he appeilanT s bnllef and . ThaT a

'~14}:fallure fo do so compe}ied Thelr Lordshlps To aitow The cpoeal

l? IS agatnsf #g;s background Thaf The Cr!fltiSbU.LBSaag"

'r_p 33 of The record musT now be examln d w1f¢:a~qi_.

”So if you say yes I believe Thaf Hugh and
.~ ..Rey were grappled together, we believe That
' Marlon was walking fowards both of them
o with a bottle, and . if you. baligve that the
- -accused man, you are satisfied that the
-+ accused man-honest ly. believed that Marion.
' was.going o attack Ray, in those 7
o :.circumsfances he: +he accused man; woulo
”~T.have been enfi?led To use reasonﬁble



force fo prevent the attack upon Ray. by
Maricn, and in those circumstances solf
defencs wuls o him. .Once he honestly
believes it, bu? how you decide whether he
beliaves i1, you look at all the circumstances
“and-say, was this honest belief reasonable in
all The circumstances? Because you can't sse
‘a'man walking fowards a man and just on that
basis say | honestly believe, and you kill
“theiman, but withireasonable circumstances,
and the:force you see must-be reasonable,

" Because, it youwe more force than is
©reasonably necessary “intall the circumstances
‘of the case, then self defence dont avail

you, because what we aretalking about is
o ~theruse'or reasonable-force to repel an attack
- You'must consider, if you accept it, walking
“towards.with the-bottle; if you find that
this was happening, i f it was reasonable
Ainthe circumstances, that if you find that
he did the stabbing, it was reasonable in
-+he-circumstancesg+o.have stabbed the man
in ~chest,” The question-is, did he
;' honestly” be[agvnAThaf Marion was about to
f'.;affack Ray?”.'i'VF-

(Emphasis suppiied)ﬁ

We have quoted this passage at length o demonstrate that Woife J,
was ot pains to.direct the jury thet it was +hex‘honc§f betief’ of the
appellant which mattered as regards the }likelihood of~an_imminenflaffack ch Ray
by the deceased. Further:the jury was directed that to decide whether the

appeliant held-the belief at all it was necessary to examine the ressonableness

or unreasonableness in.-the circumstances when the fatel wound was inflicted.

This was necessary In order 1o comply With the requirement that the Crown must
first establish fhat fhe appellant’s action was unlawful, . Further the
learned trial judge emphasised That as the defence pleaded alibi the only basis
on which the plea of éelf‘deféﬁée'c'ui“'jr?si'fram'%h Ciriet or inforéftlal
avidence o%‘fhe.grown witness Hygh_LeyIne?__So considered, we found no fault

in the judge's summing up, as regerds his dfréct!ons on the issue of self

defence.
" The third ground of complaint was that the learned *trial judge's
direction on the standard 6f proof was wrong, I+ was contended that the

distinction between what wes cortain znd what was sure confus:d the jury. Hore are



tho ,xncf wer s :f ?hp summinn un @s: ap,care* grﬁnxw 12 af ?ho*rvcvr -

“The s?andard ct- prcof requ;red before .
'l,Lg,you can refurn-a.verdict adverse to him,
" is that the prosecufion must make you-
G et D e ';fecl sure, nct: certain, sure, -because -~ .
1o T T you can onIy be cer+a¢n if you were at
' SR .. Seven Miles on the nlgh? in question. and
iy sawwith your eyes whaf happened° Theay
.- say you.must feel' surs. - Put znother way,.
2 the prosgcuflon must: safisfy you:of his
- guilt beyond a resonable .doubt and all
- “-reasonabie’ doubt: means. Madam Foreman and
o members of the jury, is a real doubt, not
..a.fanciful or flimsy doubt, a doubt which
. goes to-the root of the maffer, doubt
;[_whlch is germane to-the issues whtch you
~must decide; a doubt which leaves you in
- astate of mind where ycu cannot feel
...sure.  Because you can. have doubts in
relationito perrpheral issues, side issues,
o but it dosen’T: affect your m:nd as to The
.central issue., Well, that is what o real
- doubt means, a doubt which goes to the
- root of the matter; a doubt which leaves
- you: in a state of mind where you cannct
_ feel sure, that' is. the typ . of doub? that
- the law refers To LA

!T is suff|Cten+ To dlspose of +h|s ground- b: qusting the

S words of ugrd Drplock |n Henry Wai?ers v The Queen 15 W, ! R 354 at 356:

'j;“By the fime he sums.uptfhe-judge-af the -
- trial has had an opportunity of observing
.. the jurors.  in their lordship's view it
ig best lefijo;his;di8cre?ion“fo;choose
" the appropriate set of words in’which fo
~-make that jury understand that they must
~not: return a- verdict against z defendant
unliess they are sure of his guilt; and if
the judge feels that ' any.of them, through
- unfamiliarity with court procedure, are in
.- danger of thinking that they are engaged.
..in some task more.esoteric than applying
- fo the evidence adduced at the trial the
o ocommon sense with which They approach
oLomatters of lmpor+ance To them in their
ordinery lives, then the use of such
analogiss as that used by Smali J., in
the present case, whether in the words
in which he expressed it or in those
used - in any of the other cases to which
reference ;has been made, may be helpful
and is in Their: Lordshnpsg view .
“3unexcep+:onable.“ff .
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“We have nd{hesiﬁation*in“f?nQing_fha? the jury was properly
directed on:fhe'sTandard“ofﬁpbbofffhat the verdict therefore cannot be feuited.
.lT-was,fn:the-[ighf;of,fhe_foregofng-consideraf?ons That we

dismissed this appgal. .. .




