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iN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEALS NOS. &b, 6%, 70 of 1991

BEFORE: TiHE HON. MR. JUSTICE RATTRAY, PRESIDENT
THE HON. MR. JUSTICE GORDON, J.A.
THE HOnN. [iR. JUSTICE WOLFE, J.A.

REGINA
VS.
GARYd WILsOW
mICHAEL VINCEIT
HOWARD GREEHN

liass Paula Llewelliyn, Deputy Director oi
Public Prosecutions, and kHiss Gina Morley
for the Crown

Jack Hines for Gartch Wilson

C. J. Mitchell for liichael Vincent

Dennis Morrison for Howard Green

December 6, 7, 1993 and February 7, 1994

ViGLFE, J.A.s

These applications for leave to appeal against conviciions
ana sentences c¢f death were treatea as the hearing of the appeals
on the basis that guestions of law wece involved. At the close
of the arguments, w2 aismissed tne appeals of Garth W:ilson ana
liichael Vinceac anc affirmed the convicoicons., However, we st
aside the sentence of death recordcd against cach ana substituted
for such sentences {h2 sentences of life imprisonment, having
classified the offencc as non-capital murder, with a recommenca-
tion that they be ncn: considered for parole until each has served
& sentence of twenty years from the 7th day of Deccmber, 1993.
in the case of Green we allowed the appcel,; quashed the convic-
tion and set aside the sencence. At thai itime we promised to

ieduce our reasons into writing. Tnis rcprascnts the fulfzlment
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The appollanis wcre trica in the Hanover Circuit Court
before Patterson, J. and a jury. They werc jointly indicted
with one Audley Holness who was acquicted. The chargc arosc
out of the decath of Hugh Donaldson wno wars shot to a<eath on the
3ra day of July, 1949.

Wellesley Donaldson, & brother of the deceased, testifiea
that on the carly moining of the 3rd July, 1985, he was at homo
in Cascade along with his brother. Both of them lived togethar.
He was awaksned f£roi his sleep by his picther who was screcaming
for help. The screams came from his brothier's room. Amidsc the
scrcaming he hcarxrd an cxplesion, like that of a gun, and he made
nis escape from che house into nearby bush-s where he rcmained
until about 4:00 a.m. Several expiosions wcre heard by nimn.
When eventually he returned to his home ha cencered his brother's
room and saw the aead bedy of his brothcr lying in a pool of
blood on the floor, The room was ransackoed.

Eaton Marks gave evidence thav on the moriaing of the
9th August, 1989, he was housced in a cell ar the Sandy Bay Policce
Station in the parish of Hanover wioh ihce applicants,

Audley Holness and two other men. He had been taken into custcody
on the previous day. After the occupanics of the call haa peen
assured that he was “one a we® a dialoguc¢ ensueua between tche
applicants. 9“Ticks®, who is Michael Vincent, said to

Garth Wilson, "is one thing mi know, ml don't own nui murder.
When it come to murder mi disown up to mi mother and facher.”
Yilson, by way of response, sald, "John Horsis Kiow sey a Wi

kill the man up a Cascade causc him a woirk obeah." Howard Grzon
ithereupon said, "A one thing, him work Loc¢ causc him ketch a fi
him man.” The witness at that stage obsexrved that Green had a
picce of black string tied around one of his fceet. Audley Holncss
is alleged to have said, "Him have dem pa’. for after the dcach

of the man he report himself co the station.®” Wilson then said,

“The only thing can happen towara this charge is Lo escapa.”
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The deposition of Richaxd Burneii was read into evidecnce
after the Statutory Provisions were satisfied. Burnett's evidence
disclosed that he and Garch Wilson on . hce 2z9th day of July, 1989,
were cellmates ac Kingsvale Police Station in Hanover. Hz over-
heard the applicanc Wilson talking to himself. He was saying,
"i{s de bwoy 'Silver Txcks' talk anc¢ let dem hold him for no
witness was not thoer<.” Wwhereupon the wiiness said he guesiioned
him by asking hin, "If is nim really kill the man." The avidcuace
of the witness is sot out hereunders

"He said ihe police dem sey he is a
murdcerer. He weat on to say that the
man in Retrieve or Cascade get ten
shots. I asked him why he nad cc give
the man ten shots. He replicé, 'When
him killing someone, he just want to
kill you, kill you.' He alsc said the
man chop ‘Silver Ticks® on his hana.
He showed me wheore on the palm ot his
hand and he was going ithrougi: the win-
dow afteor ‘Silver Ticks' whon he spun
arount and startcd to shooi the man,
Garth aiso said them wont f£ind any
fingerprint because he uscd lil.s ganzic
shirt to hold the windows wieh they
tock them out and whoen he went inside
and stari to search. He also said he
told 'Silver Ticks' thac if dcm hold
aim, he must say is at a dance he got
the chop on his hand. He wont on to
say, is trick dem trick ‘Silvaer Ticks?
by talking to him and tvelliag hinm to
tell thcm who do the shooting and they
w1ll do something for him eand vhat at
the moment they were tapiag .int and
he dian’t know."

Winston Walker, Detective Superintendentc of Police, said
that in July 1989 he was the officer in charge of criminal investi-
gations for Police Area 1 which includns Hahnover. On the
25th July, 1989, he received a telephone call from Detective
inspector Morris of the Lucza Police Stacicn. As a resuli of
this call he weni to the Lucea Policce station where he recorded
a statementc which was dictated to him by Michael Vincent in the
presence of Mr. Ronald Young, Justica of ihce Peace for the
parish of Hanover. There was no real challenge to the stailement

being admittcd inio evidence; and it was duly admitted,
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"25/7/89, 10:30 a.m. at Lucca C.i.B, office,
Hanover., Michael Vincent was cautioned by
me, W.D. Walker, 5P, as follows: You are
not obliged to say anything unless you wish
to do so and that whatever you say will be
put into writing and given in evidence.
Signed, R. E. Young, J.P. Hanover, 25/7/89.
I, Michaecl Vincent wish to make a statement
and I neecd someone to write down what I
have to say. I hava been told that I need
noit say anything unless I wish to do so and
that whatever I say will be put into writing
and given in evidence. Signed R. E. Young,
J.P. Hanover, 25/7/89. ‘'Dcm tell ma say dem
4 go carry mi go a countcry and dem ask mi fi
buy gas f: the car through mi mother just
come &ad give mi some money and we have money
a spend, and den drive mi in the car sey
will go to Montego Bay go lcok fi dem family.
Dem drive go one dark road and stop and say
a yan dem family live., Dem come out of the
car go up to a house. Bull start to push mi
througn a window and just as mi push mi hand
inside a feel a get chop pon mi right hand
and run back to the car and say, a so your
family crecat pecople. HMi se2 all four, Roy,
Blacka, Bull and Carl with guns. Dem carry
thc guns in the car trunk., 1I5 Carl car, a
yellow Corolla. Carl drive and after mi
get chop now dem never want mi £i come back
in the car. Dem drive to Spanish Town and
stop at the hospital and let me off. Mi
go a the nospital. Mi nuh got through so
mi call Doctor Ford office. Bull gave mi
the number and sey if mi nuh get through
mi should call and mek appoiniment. 8o I
go a Doctor Foxrd office and mi get treat-
ment &s him work down by the hospatal,
K.P.H. Bull takc mi to K.P.H. to Doctor
Ford. When mi get chop dowsa “the country
mi see dem come out the yar¢ wilh tape
and noney. Mi tell mi lawyer, Mr. bdMcCalla
how it go after mi got treatmoni. When
mi get chop Blacka and Holnoss go into the
house and bus' shots. Bull and Carl was
on the verandah. The above statement was
read ove. to me., It is correct, 1t is
the truth but I am not signing it as my
lawyer, Mr. McCalla, say I must not sign
no form of statement in tho natter to the
police.' Signed, R. Young, J.P. Hanover.
Time 11:10 a.m., 25/7/89. Taken by me
this 25/7/89, at Lucea policc station. it
was recad over to the maker in the presence
of M:. Ronald Young, Justice of the Peace
for tho parish of Hanover. The meaker
refuscd to sign same saying that he told
his lawyer; ir. MaCalla, aboul the murder
after he lett K.P.H. and the lawyer said
he should not sign any statemcnt to the
police in the matter. Started 10:30 a.m.
and ended 11310 a.m., 25/7/69. sSigned
W. D. Walker SP, 25/7/89."

Detective Corporal Cecil Clarke visited the scene of the

offence on the morxning of July 3, 198%2. 3Iu the room where he saw
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the body of the deceased he found tnree spent 9 millimetre shells
about eight inches from the body. Twc louvre windows were missing
from a front window of the living room of the house. An interior
door leading to another room was broken from its hinges.

At the close cof the case for the prosecution both Michacl
Vincent and Garth Wilson made unsworn statements. Howard Green
gave evidence on caih. The unsworn statements of Vincent and
Wilson are set out in extenso.

HMICHAEL VINCENT

“My name is Michael Anthony Vincent. I
live at Duhaney Park, Brooke Avenue,
Apt. 20, i was at Brooke Avenue on
July 7th when three policcmen wek me to
Hunts Bay Station saying that I was
detained for a parace. Few days later,
I wont on the parade and no one point
me oui:. Around a week after, i saw
three policemen introducing themselves
as Sexrgeant Morris and Mr. Walker.

They turned to me and said, 'You know
Hanover?' My reply was yes. They looked
at me and see a white something on my
hand and asked me where I get cut. I
tell them that I was at a dance at
Spanish Town at the Skateland. While

I was at the dance dancing with a lady,
her husband came and shove mm away and
rush with a cutlass and cut me. They
then tek me to Hanover at Sandy Bay and
couple days after they tek me to Morris

District. I saw my grandfather. %They
asked me i1f I knew them. My reply is
.yes., They tek me back to Sandy Bay.
Couple days after, a policeman
Mr. Moriis, said that I was charged for
murder. I told nim that i know nothing
apout murder. I am an 1nnocent man.
That's all, m'Lord."

GARTH WiILSON

"My nam2 1s Garth Wilson. I woik as a
steel fixer on a construction site. I
live at Catherine Hall in St. James.

On the 29th day of July, 19869, i1 went
to the Lucea Police Station at about
10 a.m. 1 saw Mr. Inspector John Morris
and Mr. Corporal Lawrence. Mr, John

Morris said that he is going to lock
mi up. I asked him for what. He replied,
I will soon know. He turnea Lo
Mr, Lawrence and tell him <o take me
to the Kingsvale Lock-up whicix hc do.

2 take along with haimself, anotuer
polica officer. Mr. Lawrence drive the
jeep. I arrived at Kingsvalc at about
11:30 a.lm., A district conscable lady
was at the stacion, m‘Lord. Mr. Lawrence
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Yaavised her not to let me talk to no one
at all. I was placed into & single loca-
1i0n behind a board door. i Spoke to no
one at the Kingsvale Siation about no
murdeir or no other conversation. The only
time when my cell door open is when I come
to catch food when the police escort took
the food. The next time I saw Mr. korris
and lr. Lawrence is when dem come to charge
me. A D.C. whc work at the siacion open
the cell door for me to come out and talk
to him. Mr. Lawrence charged me, m'Lord.
He asked me if X have anything to say. X
told him I will tell the Judge what I
have to say. On the Sth of August, 1989,
in the morning, I was taken from Kings-
vale to the Sandy Bay lock-up. I was
placed in the number one cell by
Mr., Jacobs. I did not speak with no one
about no murder at the Sandy Bay lock-up,
m'Loxd. Mr. Eaton liarks was noc in ihe
number one cell while I was Thexre, m'Lord.
I did not move from the nuaber one cell

until ¥ was brcught to court. L aon't

kill no one, m'Lord. I don’t involve in
no murder. I don't involve in no murder
whatsoever, m'Lord. Thac is che truth,
m'Lord. M'Lord, the reason why I aid not

swear on the Bible today is because I

read Matthew 5 verse 34 that say, ‘Swear

not at all.' I am a true peliever of the

Bible., That's all; m'Lord.”

ARGUMENTS

Re Garth Wilsons

Mr. Hines for the applicant Wilson sought leave to abanuon
the original grounds filed and to arguc the chree supplemental
grounds filed on December 2, 1993. Leave was granted as prayad.
Ground 1

“Thac the learned vrial judga errcd in
ruliny that the depcsition ot
RICHARD BURNETT should be r=ad into
evidenca in that the witness PAULINE
BURNETT who gave evidence of the
death of her brother (sce pages 90-93)
togather witn that of PAULELLA RELD
(Acting Clerk of Courts) who gave
evidence of a witness giving a deposi-
tion at the Preliminary Enguiry had
faileda to prove in accordanca witch
the provisions of section 34 of the
Justice of the Peace Jurisdiction Act
that the person who died was ihe same
person who had given the aforesaid
deposition.”

In an effort co satisfy the provisions of scction 34 of
the Justice of the Pcace Jurisdiction Act the prosecution callad

twec witnesses in the persons of Paulinc Burneti, a sister of the
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aeceased, to prove that he was dead and Paulella Reid, the Aciing
Clerk of the Courcs, who marshalled cihc ovidence at the Preliminary
Enquiry to provz thai the said witness nad dcposed at the Preli-
minary Enquiry.

When cthz prosecucion sought to tendexr the statement inio
evidence for the purpose of having it r«ad objection was taken
on the basis that it haa not been provwd that the man who had
died and the man who had testified at the Preliminary Engquiry
was one and the same person. Patterson, J. thereupon recalled
the witness Paulinz Burnett and asked of her the following
guestions:

"Q. HMiss Burnett, your brother went to
schicol?

Q. He could writer

A. Yes, gir.

Q. He could sign his name?
A. Yaes, sir.

Q. You cver see him writcey
A, Y=2s, sir,

HI5 LORDSHIP: Show her tha deposition,
please.

(Wiiness shown deposition)

Q. Look at that signaturc down there,
wnosc signature is it?

A, Ly brother.”
After further cross-examination of the wicness the learned trial
judge ruleda that he was satisfied thaz the witness had died and
thav the witness who had made the depositions and the one who had
aisd were one and tho same person and oraercd the depositions o
be read under the provisions of saectior 34 of the Justices of the
Peace Jurisdiction Act.
Such action on the part of tho lcarprd trial judge has

brought the criticism that he assumed the role of prosccutor by

"guestioning the witness (exclusively)” and establishing for the
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prosecution and to his, the learncd trial judge's, own satisfac-
tion that the nexus was now established.
This submission, in our view, is wholly misconceived,
Tt demonstrates a lack of understanding of the rolc of a trial
judge. His funciion is to keep the scale cvenly balanced. He
has a duty to ensure that all credible and admissible eviaence

is put before the jury. Absolutzly ncoiliing was wrong with ques-

tions asked by ithe trial judge. The quesiions were more cechnical

than anything else. The judgc in askiag the questions did not;
in our view, assum2 the role of a prosazcutor. HNoO miscarriage of
justice was occasioned by asking thec questions. The depositions
were properly ordered to be read under the provisions of

section 34 of the Justices of the Peacce Jurisdiction Act. fhe
complaint lacks any merit whatsoever.

Ground 2:

"That the learnea trial judge <rred in
allowing part of the evidencc of the
witness EATON MARKS despicc the
objection of Counsel for the Defcncc
which pari showed or tendced to show
that the accused commitced the coffence
of attempting to escape from Custody
for which offence he was not charged
the obviously great prejudicial effect
of which far outweighed ics probatave
value.”

Eaton Marks testified that the applicant said,; "The only
thing can happen toward this charge 1s to cscape." Thereafter
he was allowed to give evidence that bars to the cell had
actually been cut and camouflaged with chewing gum. The facti
of the bars having been cut was supportcd by Detective Corporal
Wayne Jacobs.

in our view, this evidence was most relevant in assisting
the jury to asscss the creaibility of Eaton Marks as to whether
or not the applicant had used the words, "The only thing can
happen toward tchis charge is to escape.® There was no complaint
that the words per sc are prejudicial. Wc cannot agree that

the evidencc was prejudicial at all and moreso that its praejudi-

cial value outwcighed its probative value.



Ground 3:
This ground was abandoned by learned counsel for the
appellant.

MICHAEL VINCENT

Mr. Mitchell was granted leave to argue six supplemental
grounds of appeal,

Grounds L - 3:

These three grounds, which are sct out below, were argued
together:

"l. That there was no proper eviaence
adduced by the Crown to support
directly or inferentially the con-
tention of the Crown that the
applicant was acting in concert
wi.h others to rob and/or to kill
tne deccased.

2. Thai. there was no evidance aaduced
whereby it could reasorably be saia
that the applicant knew oi ought to
have known that there was & plan by
thosc persons he was allcged to have
acconpanied to rob and/ox kill the
deceasea,

3. Tha*t the unsigned statemont attri-
butad to the applicant and which was
admitted into evidence by the learned
trial juage did not providc the basis
for a finding of fact that che appli-
cant was part of a common design plan
to ¥¢b and/or kill the doccased.”

The cautioned statement having been admitted inte evidence,
1f the jury was satisfied that the applicant made the statcment
and if they acccpted the contents of tic statement, thai the
' applicant had travelled with these meén from Kingston to Hanover,
ren armed with guns, and that he was attcmpting to enter anothar
person's house in the dead of the night through a window from
which louvre blades had been removed ii: would clearly have bcen
open to themto £ind that he was acting in concert with the other
men and that the concerted plan included +the use of violence
having regara to vhe fact that at least four of the men werc
armed with guns. it is clear on the evidence that these men

were pursuing a common purpose and that thce use of violence was

part cf the comnmon purposc and ought rcasonably to have been
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contemplated by che applicant. Thosc grounds, we arae convinced,
have no merit.
Ground 4:

"That the learned trial judge failed to
give proper assiscance to ithe jury in
making & fair analysis of the unsigned
statement attributed to the applicant.
That it was important for itihe learned
trial judge to have done so as the
statement comprised the Crown's case
against the applicant virtually.”

In dealing with the statement at page 283~-4 of the records,
the trial judge said:

YMadam Foreman and members of the jury,
I have already told you how to assess
the statement 1f you accept that it was
made because you will remember that
what the accused man is saying is that,
at no time did he dictate any statement
to Mr. Walker. He didn’t s2e¢ him on
the 25th atv tne police sitation in Lucea.
He 1s saying that he was takcn from
Hunts Bay Police Station on wine night
of the Z24th of July and taken straight
to Sandy Bay Police lock-up and that
was where he remaincd. At no time did
ne come to Lucea Police Station, At
no time aid he tell anyone xzhat he
wantzd to make a statement. At no time
did h2 give any statement, <id ne dic-
tate any statement to Mr. Walker in the
preseance of any Justice of the Peace or
in the piesence of inspector Morris or
anybody at all.

S50, liadam Foreman and membars of the
jury, as 1 told you, it's a guestion of
fact for you to find where the truth
lies - whether or not Superintendent
Walker, Imspector Morris and Justice of
the Pecaco, Ronald Young, have come here
and toldé you a deliberate lie that this
accused man dictated this statement.

if you find that they lied, you would
have to disregard the staccmenct com-
plately; it would have no use. If you
find thac the Superintendznt and the
Justice of the Peace fabricated the
statecment, they got together and sat
down, wrote up this statemeait, signed
where the J.P. is to sign and

Mr. Walker signed where he is to sign,
that this accusea man didn'i dictate
anything at &ll to Superintandent
Walker, that Superincendent Walker
didn'i write anything at his dictation,
throw out The statement. If you find
that that 1s so, throw it out, it has
no use, but if you find that it was
made in the way that the police said
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it was made then, Madam Foreman and mem-
bers of the jury, you will have to consi-
der what the accused man is saying, what
it does mecan, whether it was given volun-
tarily and see what weight you are going
to put on it."

In the above statement the learned trial judge directed
the jury how to approach the cautionad statement in their assess-
ment of the evidencc. The statement was simple and uncomplicated,
and easily undcrstood. There was absoluicly no need for the trial
judge to go through it line by line in ain attempt to analyse what
each line meant. A jury of average intelligence would certainly
have haa absolutely no difficulty in understanding the statecment.

Ground 5:

"That the lcarned trial judgc crred in
constantly failing to instruct the jury
that if they were in doubt about the
Crown's case or any part thexreof then
the jury should give the benefit of the
doubt to the applicant.”

Suffice it to say, the learned trial judge told the jury
in unmistakable terms that they could only convict the applicanc
if the prosecution, upon whom the burden of proof rested, satis-
fied them of the guilt of the accused to the extent that they
feel sure. A judge does not have to repeat this direction in
parrot-like fashion throughout his summation., The question is,
did the trial judge properly convey to the jury a direction which
made it clear upon whom the burden of proof rested and what was
the standard of proof required pefore the burden could be
regarded as having been discharged? We arc of the view that he
did so and that thc complaint is without merit.

Ground 6, which complained that the verdict of the jury
was unreasonable having regard to the evidence, was abandoned

by counsel for the applicant,

HOWARD GREEN

Mr. Morrison argued with the lzave of the court two
grounds on behalf of this applicant.
"i. That the learned trial judge erred

in law when he ruled that the Crown
had made out a prima facic case
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" against the applicant and called
upon him to answer.

2. That the verdict of tne jury was
unreasonable, having regard to
the evidence."

Both Grounds 1 and 2 will be dealt with together.
There were three bits of "evidencc®, if we may so recfer
to them, adduced in the case against Grecn, viz:

1. When he was advised by Detective
Inspector Morris that he was a
suspect and that he may be charged
with the murder of Donaldson, he
is alleged tc have said, "You can
gwaan talk. You think a so dem
charge man fi murder. You have fi
nave eyowitness fi convict man at
court.”

2. Eaton Marks in his evidence said
that when one of the men who was
housad in the cell with him said,
"John Morris know sey a wi kill
the man up a Cascade cause him a
work obeah.” The applicant Green
is alleged to have said, "A one
thing, him work too causc him
ketch a fi him man.® Grecn was
then seen wearing on onc foot a
picce of black string.

3. Garth Wilson, one of the appli-..:'¢
cants herein, 1s alleged to have
pointed out Green to the witness
llarks and said, "See one of the
yocuth there."
That was the full extent of the evidence against Green,
Miss Llewellyn sought to rely upon the sccond limb of

R, v. Galbraith [1981] 73 Cr., App. R. 124, but to arrive at the

second limb onc must first overcome the first limb which lays
down that where there is no evidence that the crame alleged has
been committed by the defendant, the judge shoqld stop the case.
In this case, therc was no evidence that Green had committed any
offence or participated in any way in the commission of the
offence. The learned trial judge ought, therefore, to have
acceded to the submission that there was no case to answer and
withdraw the case against Green from the Jjury’s consideration.
It is for the reasons stated herein that we came to the

decision indicated earlier on in this judgment.



