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SUPREME COURT CRIMINAL APPEALS NOS. 6Ji-l ()9 e rJC of 1991 

BEFORE~ THE HON. J.Vffi. JIJST iCE RATTRAY, PRESIDENT 
THE HOU. MR •. JU8'l1:LCE GORDOH 7 J.A. 
'i'HE HON. i:-lR.. JU3T:.::CE WOLFE v J .A. 

RECH HA 
vs. 

GAR'.t'H W.iL::50il 
1''1.t:CHAEL VINCBilT 

HOWAHD GH.EEH 

V1iss Paula Llewel.1.YD.e Deputy Director o:( 
Public Prosecutio~1s r arid Hiss Gina Morle:Y 
for die Crown 

Jack Hines for Garth Wilson 

~- J. Mitchell for Michael Vincen~ 

f>~Jnis l'1orrison fo::.- Howard Green 

Decembe:: 6 c 7 r 19 9 3 and F eicu'-1ry 7 11 19 9 4 

~!Q.I.£..E D J • A 0 ~ 

These applications for leave to appeal against convictions 

anti sentences cf death were treated as the hearing of the cippeals 

on the bas.Ls tha·c questions of law we.ce involveclo At the close 

of the a rgu...11e.nt.s r we aismissed the appcal.3 of _Ga.cth W.;.lson ana 

Hichael Vincen:c and e:..ff i:r:med tne convie t:._:_ons. However~ we sot 

aside the sent~nc~ of death recorded against each and substi~uLud 

for such sen'l.ences the sentences of lifn imprisonment, having 

classified the offence as non-capital murder v with a recommcnG.a·-

tion that they be no1: considered for parole until each has served 

a sentence of twenty years from the 7th day of Decumborr 19930 

In the case of Green we allowed the appo~l. quashed the convlc-

tion and set asid'~ the sencc.mce o At tha~: t.imc we promised to 

r0duce our reasons into writing. Tnis represents the fu!filmcn~ 

of that promise:. 
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The app~llan~s were tried in ths Hanover Circui~ Cour~ 

befor1; Patterson I' J. and a ju.cy. They we;:c jointly :Lndictc:d 

with ono Aualey Holnesti who was acquii:<-:etlo The charge arose 

out of th\:! death of Hugh Donaldson wno WJ.~ shot t:o a~ar.h on C.hc 

3ra day of July, 19&9. 

Wellesley Donalason, a brother of the deceasedu tescifiea 

that on the early r.1m:ning of the.: 3r<i Julyu 1989, he was a.~ home 

in Cascaa~ along with his brother. Bo-1.:h of t.hem lived together.. 

He was awak~ncd from his sleep by his 0:~ei.:ht:::r who was screaming 

for help. The scr e.:uns came from his 'brot11E:.;r 0 s room. Amids t the 

screaming he hcar:ci an explosion, like chat of a gunu and he made 

his escape from ;;he house into nearby Lusl1-:-.s where he remained 

until about 4~00 a.rn. Several explosions were hcara by him. 

When eventually he returned to his home h~ on~er~~ his bro~hercs 

:room and saw the <iead. body of his brother lyin9 i.n a pool of 

blood or~ the f 1001:'. The room was ransc:.c:kc·d. 

Eaton Harks gave ~vidence tha1.. C•\l the morning of Lne 

9~h August, 1939 0 hn was housed in a cell a T tnc Sandy Bay Police 

Station in the parish of Hanover wi~h Lhc applicants, 

Audley Holness and two other men. He hacl been taken into cus·i:.ody 

on the previous day~ After th~ occupantG of the call hau oeen 

c::.ssurod that he was cionc a wen a dialogue;: onsuea between th~ 

applicants. 'iTicks 1', who is Michael VincGnt., said to 

Garth Wilson, "Is one thing mi know, mi.. don 1 t own nuh murder. 

Wh::m i·i:. come to murder mi disown up to mi mother and fa~h2r. 11 

Wilson 11 by way of response, so.ia, "John I-!or.n.s kn.ow sey a wi 

kill th~ man up a Cascade cause him a wo1~k obeah." Howard Gr:::on 

·i:hereupon said 1 ;i A on.e thing, him work ·::oo caus~ him ketch a f i 

him man.n The witness at that s t.age observed that Green had a 

piece of black string tied around one of ~is feet. Audley Holness 

is allEged to hav0. ;;;aid, "Him have dem pa ;. for after the dc.:ath 

of the man he report himself co the sta.tJ.on. •i VJilson then sdidl' 

'
1 The only thing can happen towara this civtrgc is Lo escape. 11 
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The deposition of Richard liurnc~L was read into evidence 

after the Statutory Provisions were su~isfied. Burnett's evidence 

disclosed that he and Garch Wilson on ~he ~9th day of Julyq 19~9u 

were cellmates ai: Ki.ngsvale Police Station in Hanover. Hi~ over- · 

heard th~ applicant Wilson talking to himself. He was sayingg 

":i:s de bwoy 1 Silv~:c Ticks 0 talk anc. le-:: dcm hold him for no 

witness was not thoro.H ~hereupon tho wi~ncss sald he questioned 

him by asking h.i.m 1 
11 If is 1lim really k:i.11 the man. t• The cvidc.:uc~ 

of the witness io ::;ct out hereunder: 

0 HG said. i..he police; dem sey n.0 is a 
murderer. He wen~ on to say that the 
man in Rotrieve or Cascada get ten 
shots. I asked him why ha nad ~o give 
the man ten shots. He replicclu 'Whun 
him killing someoneg he just 'ltiant to 
kill you 0 kill you.' He also said ~he 
man chop i Silve:t Ticks 1 on 11.:i~s hana. 
H1.:: showed me where on the palr.t 01:: his 
hand and he was going- through Lhc win
dow aftor 'Silver Ticks' wl1cn he 5pun 
around and s~artcd to shooL the man. 
Gari:h also said them wont £ind. any 
f ingcrprint b~cause he used !:i~.s ganzic 
shirt: to hola ch~ windows w:101~ they 
took them out and wn~n he \1011t j_nsi<le 
and sta~t to search. Ho also said ha 
told 'S i lver Ticks 1 tha~ if dam hold 
himu h e must say is at. u dance he:: got 
the chop on his nand. He ~cnt on to 
say~ is t.:n.clt dern trick i Si.lvi::::.: 'i'it;kS' 
by ~alk1ng to him and ~alling hin to 
~ell them who do the shooting and ~hey 
will do something for him ?.~·,.:J. i:.hat at 
tho rnomont they were tdpi.ng .. 1.ir.1 and 
he dicir1' -r.. know. 11 

Winston Halko:.::- /1 De"i:Gctive Superintcnde11t of Police: 1 said 

that in July 1989 hi;;: was the officer in charge of ci:·iminal invcsti-

gations for Police Arca l which includ~s H~nover. on the 

25th July" 1989r he :received a tclephonr.? call from Detective 

Inspector Morris of ~he Lucea Policu Station. As a resulL of 

this call he went to the Lucca Police Station where he recorded 

a statemen-t which was dictatea to him by IHchacl Vincent in the 

presence of Mr. Ronald Young 11 JustiC'! of ·Lho Peace for the 

parish of Hanover. There was no real chnllenyc to tho sta~cmcnt 

b(;ing actrnii::.tod. ini:o evidencer and it w.:..s <lnly admitted. 
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"25/7/B9, 10:30 ~.m. at Lucca c.r.B. officar 
Hanover. Michael Vincen~ was cautioned by 
me, W.D. Walke.r 0 GPq as follows: You are 
not obliged to say anything unless you wish 
to do so and that whatever you say will be 
put into writing and given .i.n cviaence. 
Signedu R. E. Young, J.P. Hanover, 25/7/89. 
I, I·Uchacl Vinc~mt wish i;o make a statement 
and I need someone to write down what I 
have t.o say. :i: hava been told that 1 need 
not say anything unless I wish to do so and 
that whatever I say will be put into writing 
ana given in evidence. Signed R. E. Young, 
J.P. Hanoveru 25/7/fJ9. 'Dem t.Gll mi say dern 
a go carry mi go a country and. dcm ask mi f i 
buy gas f::.. i:he car t.hrough m.:i. mother just 
come .n.nd give mi some money and we have money 
a spend,. and den• drive mi in th~ car sey 
will go to Montego Bay go lo::.,k fi dem family. 
Dem drive go one dark road and stop and say 
a yah dom family live. Dem come out of the 
car go up to a house. Bull s~art to push mi 
through a window and just: as mi push mi hand 
inside: a f ecl a get chop pon mi right: hand 
and run bacK to the car and se..y u a so your 
family ·~rcat people. Mi sea all four, Roy" 
Blad;:ac Bull and Carl witn guns. Dem carry 
tnc guns in the car trunk. ~( ~; Car 1 car :r a 
yellow Corolla. Carl drive an~ after rai 
gat chop now dem never want mi f i come back 
in the car. Dem driv1.::: to Spc:o.nish Town and 
stop aL the hospital and let me off. Mi 
go a the hospital. Iv'.li nun get through so 
mi call Doc~or Ford office. Bull gave mi 
the nu.r.tber and sey if mi nuh ge.t through 
mi should call and mek appoinuaent. So I 
go a Doctor Ford off ice and mi get treat
ment a.s him work down by the hospital u 

K.P.H. Bull take mi to K.P.H. to Doctor 
Ford. When mi get chop dow.n ·:..:ho country 
mi se*'~ dem come out the yani wi t~h tape 
and raoney. Mi tell mi lawyGr r Mr. I.vicCalla 
how i ·i.: go after mi got treatms:nt. When 
mi get chop Blacka and Holnoss go into ·che 
house &nd bus' shots. Bull and Carl was 
on che verandah. The above statement was 
read ove~ to me. It is correct. it is 
the truth but I am not signing it as my 
lawyer .. Mr. Mccalla" say I must not. sign 
no form of statement in tho rJattcr to the 
police.' Signedr R. Youngv J.P. Hanover. 
Time 11:10 a.m.v 25/7/89. Taken by me 
this 25/7/89r at Lucea polic~ station. rt 
was read over to the maker in the presence 
of M:.... Ronald Young, Justice of the Peace 
for tho parish of Hanover. TJ:-4c maker 
refus"d to sign same saying the:-.t. he told 
his lawyer; Hr. MaCallav abouL the ~urder 
after he le±t K.P.H. and the lawyer said 
he should not sign any statome:nt to the 
police in the matter. s~artoa 10:30 a.m. 
and ended 11:10 a.m.v 25/7/89. Signed 
W. D. Walker SPr 25/7/89. 11 

Detec~ive Corporal Cecil Clarke visited the scene of tho 

offence on 'i.:he morning of July 3 v 1989 o J:li the room where he se;~w 
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the body of the deceased he found three spent 9 millimetre shells 

about eight inches from the bodyo Two louvre windows were missing 

from a front window of the living room of the house. An interior 

door leading to another room was broken f i:om its hinges o 

At the close of the case for the prosecution both Michael 

Vincent and Garth Wilson made unsworn statements. Howard Green 

gave evidence on oath. The unsworn statements of Vincent and 

Wilson are set out in extenso. 

MICHAEL VINCENT 

c•1~1y name is Michael Anthony Vincent.. i 
live ~.t Duhaney Park, Brooke Avenue, 
Apto 20.. I was a'i: Brooke Avenue on 
July 7th when three policemen ~ck me to 
Hunts Bay Station saying that I was 
detained for a paraoe. Few days later 8 

I W('Il'i: on the parade and no one point 
me out. Around a week afterg I saw 
thr~e policemen introducing themselves 
as Se:.::geant Morris and I-11:. Walker. 
They turned to me and saiJu 'You know 
Hanover?' My reply was yes. They looked 
at me and see a white something on my 
hand and asked me where l get cuto I 
tell them that I was at a dance at 
Spanish Town at thQ Skatelando While 
I was at the dance dancing wlth a ladyv 
her husband came and shove ma away and 
rush with a cutlass and cut meo They 
then t.ek me t:o Hanover at Sandy liay and 
couple days after they tek me to Horris 
Districto I saw my grandfathero 'l'hey 
asked me if I knew themo My reply is 

.yeso They tek me back to Sandy Bay. 
Couple days afteri a policeman 
Mro Morris, said that I was charged for 
murdero I told him that i know nothing 
about mu~dero I am an innocent mano 
That's all, m'Lord." 

GARTH W:t:LSON 

111·'.ly nrun<;; :i..s Garth Wilson o I work as a 
steel fixer on a construccion siteo I 
live at Catherine Hall in St. James. 
On the 29th day of July, 1989r ~ went 
to the Lucea Police Station at about 
10 a .mo l saw 1•1r o Inspec·cor John Morris 
and J.Vir o Corporal Lawrence. ~lr. J·ohn 
Morris Sdid that he is going to lock 
ml up. ~ asked him for wh~t. He repliedg 
I will soon knowo He turnetl ~o 
L4r. Lawr!i:lnce and tell him ·::o take me 
t:o the Kingsvale Lock-up whiciA he do. 
ff\) take along with himself~ anot.i:1er 
polico off iccr. Nr .. Lawrcncu d:.:ive the 
jeep. I arri.vt.!d at Kingsva.lc a.t about 
11:30 a.mo A district cons~able lady 
was a-c the sta·..;.ion, m'Lord. Mr .. Lawrence 
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"advised her not to let me talk to no one 
at allo I was placed into a single loca
~~on oehind a noard aoor. i spoke to no 
one a~ the Kingsvdle Station ubout no 
murder or no other conversat.iono The only 
t.1.me when my cell door open is when I come 
to catch food when the police escort ~ook 
the foodo •rhe next time i saw Mr. i•iorris 
and Kc. Lawrence is wnen Clem come to charge 
me. A D.C. who work at. the si:.:.aL.ion open 
the cell cioor for me to come out and talk 
to him. Mr. Lawrence charged meu m'Lord. 
He asked me if I have. anythi:n.q to sa.y. I 
told him l will tell the Judge .. -:hat r 
have ~o say. On the 9th of Augusto 19ti9u 
in t.he E°lorning, I was taken from Kings
vale to the Sandy Bay lock~upo I was 
placed in the nwnber one cell by 
Nr. Jacobs. I did not speak uith no one 
abnu-::. no rnurde.r at the Sandy Bay lock-upu 
m'Lordo hr. Eaton Harks was no~ in ~he 
number one cell while I was ·;·.here• Ii1 1 Lord o 

I did not move from the number one cell 
until I was brought ~o cour t . L aon't 
kill no oner m'Lord. I oon 1

• involve in 
no murder o I don' t involve in t>.o murder 
wha:csoever f m v Lord. Tha·c .i. s ._he truth11 
m 1 Lord 0 .M' Lord 0 tne reason w11.y I did not 
swear on the Bible today is because I 
read Matthew S verse 34 tha~ say 3 'Swear 
not at all.' I am a true believer of the 
Bible. That 1 s alli m9 Lord." 

ARGUMENTS 

Re Garth ~i!SO.!!l. 

Mr. Hines for the applicant Wilson £ought leave to abantion 

the original grounds filed and to argue i:h<= 1..hree supplemental 

grounds file<l on Decerabe..: 2 0 1993. Leave \vas grant:ed as pray(;d. 

Ground 1: 

"Tha~ the learned ~rial judge erred in 
rulin; ~hat the deposition of 
RICHLRD BURNETT should be r~~d into 
evidence in that the wicnoss P~ULIWE 
BURNE'l'T who gave evidence of the 
death of her brother (see pagos 9LJ-93) 
togothe~ witn that of PAULELLA RElD 
(Acting Clerk of Cour~s) who g&ve 
evid.:.!nco of a witness giving a d~posl
cion at the Prelin1inary Enquiry had 
faile6 to prove in accordanc3 with 
the provisions of section 34 of the 
Justice of the Peace Jurisdiction Act 
'1:.hat the person who died was the same 
person who had given the aforesaid 
dcposit.i.on. 11 

In an affort co satisfy the provisions of section 34 of 

the Justicu of the Peace Jurisdic~ion Ac~ t he prosecution cdllcd 

two witnesses in tho persons of Pauline BurnetL, a sister of tho 
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08ceased 1 to prove that he WdS d1:.?act antl Paulella Reid" the Ac t :i.ng 

Cle;rk of the Couri:s u who marshalled chc svid~nce at. the P:culimina1:y 

Enquiry to prov~ that the said wi~ne~s hRd deposed at the Preli-

minary Enquiryo 

When ~h2 pros~cucion sought to tandcz the statement inLo 

evidence for the purpose of having it rt~ad objec~ion was taken 

on the basis tha·c. i.t haa not been provt:d that tht= man who had 

died and thf:? man who had t.estif iect at the Preliminary Enquiry 

was ona and the same person. Patterson, J. thereupon recalled 

the witness Paulins Burnett and asked of her the following 

questions~ 

11 Q. Hiss Burnet.t., your broth.:..:r went to 
school:· 

A. YCSp sir. 

Q. H•...: could write·1. 

A. Y0S 3 ~ir. 

Q. He could sign his name? 

A. YCS :1 sir. 

Q. You ever sec him writ.oi 

A. Y~Sr sir. 

HIS LORDSHIP: Show her th=: deposition, 
please. 

(Wit.£l:ass shown depositionj 

Q. Look a~ that signature down there, 
whose signature is it? 

Ao I-iy brother o" 

After further CLOSS-examination of tho wicncss the learned trial 

judge rulea that he was satisfied tha>- the w~tness had di~d antl 

tha"\:. the witness who had made the deposi·tions and the one who hau 

died were one and the same person and ordered the depositions to 

be read under the provisions of section 34 of the Just.ices of the 

Peace Jurisdiction Acto 

Such action oc the part of th~ loarnna trial judge has 

brought the criticisra that he assumed tae role of prosecutor by 

"questioning the witness (exclusively)~ and establishing for the 

( 
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prosGcution and to hisu the learned trial judge's, own satisfac-

tion that the naxus was now established. 

This submiszion, in our view,, is wholly misconcci v.::d. 

lt demonstrates c lack of understanding of the role of a trial 

judge. His funci.:ion is to keep th"-? scalB evenly balanced. He 

has a duty to Gnsure that all credible and aamissible cviriencG 

is put before i:.h8 jury. Absolut-3ly not:lling was wrong wi t:h qui.=s·· 

tions asked by tho trial judge. The qu~stions were more technicQl 

than anything else. The judge in askiag lhe questions did not, 

in our view, assume the role of a pros3cutor. No miscarriage of 

justice was occasion€!d by asking the questions. The deposit i ons 

were properly ordered to be read under tho provisions of 

section 34 of the Justices of the Peace Jurisdiction Act. ~ho 

e complaint lacks any merit whatsoever. 

e 

Ground 2: 

"That the learned trial judgG Qrrea in 
allowlng part of the evidence of the 
witness EATON MARKS despi t e the 
objcc~lon of Counsel for the D~fcncc 
which parl showed or tendaei t.o show 
'.:.hat the accused commit·ced t ho offe::nco 
of attempting to escape from Cust.ody 
f oJ: which off encE.: he was not. charged 
the obviously great prejudicial cf fect 
of which far outweighed i ·~s probative 
valueo" 

Eaton Marks testified that ~he applicant said 1 uThe only 

thing can happen toward this charge is to escape o ~· '!'hereafter 

he was allowed to give evidence that b~rs to the cell had 

actually been cut arld camouf !aged with chewing gum. 'l'he fact; 

of the bars having been cut was supportcu by Detective Corporal 

Wayne Jacobs. 

In our viewq this evidence was iaost relevant in assisting 

the jury to assess the cruaibility of Eaton Marks as to whether 

or not the applicant had used the words v 11 ThG only thing can 

happen toward ·chis charge is to escape" '1 'l'here was no complain·i.. 

that ~he words per sc arc prejudicialc We cannot agree thaL 

the evidence was prejudicial at all and mo~eso ~hat i~s pr~judi~ 

cial value outweighed i.ts probative value" 
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Ground 3: 

This ground was abanaoned by learned counsel for the 

appellant. 

MICHAEL VIN.f!lli!. 

Mr. Mitchell was granted leave to argue six supplemental 

grounds of appeal. 

Grounds l - 3: 

These three grounds, which are set out belowq were argued 

together: 

"l. That there was no proper evidence 
adduced by the Crown to 3Upport 
diroctly or inferentially the con
ten.tion of the Crown 'chat. the 
applicant was acting i~ concert 
wi~h others to rob and/o~ to kill 
the t1eccased o 

2. Thai: there was no evid811CE' aciduced 
wh0rcby it could reasoPably be saia 
that. the applicant knew o~:- ought to 
nave known that th•Jr•:) was a plan by 
those persons he was alleged to have 
accor.1panit!d to rob and/or ki.11 t:.he 
decc~asecio 

3. Tha-i: the unsigned statement attri
buted ~o the applicant and which was 
admitted into evidence by the learned 
trial jucige did not provide ~he basis 
for a finding of fact tha~ ~he appli
cant was part of a couunon design plan 
to rc,b and/or kill the dcccasedo 11 

The cautioned statement. having beE..n adraitt.ed into evidence; 

if the jury was satisfied that tho applicant made the statement 

and if they acccptc..:d the contem:.s of t ile sta;.emcnt v that: the 

applicant had travelled with these mcm f r om Kingston to Hanovc.i:"u 

.I:len armed with gunsu and that he was at.t.cmpting to enter anotho~ 

person's housa in the dcact of the night th£ough a window from 

which louvre blades had been removed it. would clearly have been 

open to them to find that he was actiny in concert with the other 

men and that the concerted plan included thq use of violence 

having regard to ~ho fact that at least four of the mun were 

arm0d with guns. It is cl~ar on the evidence that these men 

were pursuing a common purpos€ and that the use of viol~nce was 

part of the conuaon purpose and ought reasonably to have been 
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con~emplated by ~he applicant. These groundsu we ar0 convinced 8 

have no merit. 

Ground 4~ 

"That ~he learned t rial judge failed to 
give proper assistance ~o the jury in 
making a tair analysis of the unsigned 
state..ucnL attributed to tne applicant. 
That it was important for the learned 
trial jucige to have done so as the 
s-c.atemen1: comprised the Crown 1 s case 
against tht-:? applicant virtually. 11 

In dealing with the statement at page 283-4 of the records, 

the trial judge said: 

"Madam FoJ:eman and members of the jury 6 

I hav~ already told you how to assess 
the Btat.ement if you accept that it was 
made because you will remember that 
what the accused man is saying is that, 
at no time did he dictate uny statement 
to r-i ... -. \~alker. He didn 1 t see hirn on 
the 25th a~ the police station in Lucea. 
He is saying that he was taken from 
Hunts Bay Police Station cm ·i...ho night. 
of ~he 24th of July and tdken straight 
to Sandy Bay Police lock-up and that 
was where he remained. At no time did 
ht: come to Lucea Police Station. At 
no tirae C4id he tell anyone 1:ha:i.: he 
want.-:=d i::o mdke a statemento l-\t no time 
did h·~ give any statemen1.: 11 did he dic
tate any statement to Mr. Walker in the 
presence of any Justice of the Peace or 
in the pi~sence of inspector Morris or 
anybody a"t. all. 

So v Hadam llo.ceman and memb<:.!rs of the 
jury" as l told your it's a quP.stion of 
fact for you to find where the truth 
lies - whether or not Supurintendent 
Walker v Inspector i•lorris and Justice of 
the Peace; Ronald Youngv nave come here 
and t old you a tieliberatc lie that this 
accused man dictated this statement. 

If you fintl that they liedu you would 
have to disregard the sto.ce;rac::nt. com
pl3toly; it would have no us0. If you 
find tha·~ the Superintendent and the 
Justice of the Peace fabricated the 
statemsnt: they got together and sat 
down 6 wr.ote; up this statemcat u signed 
where t.he J.P. is to sign and 
Mr. Walker signed where he is to sign" 
that this accusea man didn 1 t dic~ate 
anything at all to supcri nt0ndcnt 
Walker, that Superini.::endent Walker 
didn 1 t write anything at his dictation" 
throw out ~e statement. If you find 
that ~hat is sov throw it ouc 6 it has 
no uscv but if you fina that it was 
made in the way that the police said 
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"it was r.1ade then, Madam Foreman and mem
bers of the jury, you will have to consi
der what the accused man is saying, what 
it does mean, whether it was given volun
tarily and see what weight you are going 
to put on ito" 

In the above statement the learned trial judge directed 

the jury how to approach the cautioned statement in their assess-

ment of the evidencco The statement was simple and uncomplicated,, 

and easily undorstoodo There was absolu~cly no need for the trial 

judge to go through it lino by line in an attempt to analyse what 

each line meant. A jury of average int.clligence would certainly 

have haa absolutely no difficulty in understanding tho statament. 

Ground 5: 

"That the learned trial judge ~rred in 
constan~ly £ailing Lo instruct the jury 
that if they were in doubt: about the 
Crownas case or any part thereof then 
the jury should give the benefit of the 
doubt to the applicant." 

Suffice it to say, the learned trial judge told tne jury 

in unmistakable terms that ~hey could only convict the applican~ 

if tne prosecutionr upon whora the ourdcn of proof rested, satis-

f ied them of the guilt of the accused ~o the extent that they 

feel sureo A judge ~oes not have to repeat this direction in 

parrot-like fashion throughout his sununationo The question is, 

did the trial judge properly convey to th~ jury a direction which 

made it clear upon whom the burden of proof rested and what was 

the standard of proof required ocf ore the buracn could be 

r~garded as having been discharged? We arc of the view that he 

did so and that the complaint is without merit. 

Ground 6, which complained that the verdict of the jury 

was unreasonable having regard to the evidence, was abandoned 

by counsel for the applicant. 

BOWARD GREEN 

Mr. Morrison argued with the laave of the court two 

grounds on behalf of this applicant. 

11 1. That the learned -crial judge erred 
i.n law when he ruled that the Crown 
had maae out a prima f acic case 



• 

e 

" 

II 

2. 

-12-

against. th~ applicant and called 
upon him to answer. 

That the verdict of tne jury was 
unreasonable, having rE:igard to 
the evidence." 

Both Grounds 1 and 2 will be dealt with together. 

There were three bits of 11 evidenco 11
, if we may so refer 

to them, adduced in the case against Green, viz: 

l. When he was advised by Detective 
Inspector Morris that he was a 
suspect and that he may be charged 
with the murder of Donaldson, he 
is alleged to have said; nyou can 
gwaan talk. You think a so dem 
charg~ man fi murder. You have fi 
have cyuwitnoss fi convict man at 
court." 

2. Eaton Marks in his evidence said 
tha~ when one of the men who was 
housed in the cell with him said, 
"John Morris know sey a wi kill 
the man up a Cascade cause him a 
work obeah." The applicant Green 
is alleged to have said, "A one 
thing, him work too cause him 
ketch a fi him man. 11 GrE:len was 
then seen wearing on one foot a 
piece of black string. 

3 o Garth Wilson, one of the appli-.... ·.~ 
cants herein, is alleged to have 
pointed out Green to the 'Jitness 
Harks and said, ''See ·one of the 
youth there." 

That was t.he fu.11 extent of t11e evidence against Green. 

Miss Llewellyn sought to rely upon the second limb of 

R. v. Galbraith [1981] 73 Cr. App. R. 124; but to arrive at the 

second limb one must first overcome th~ first limb which lays 

down chat where there is no evidence that tho crime alleged has 

been committed by the defendant, the judge should stop t:.he case. 

In this case, there was no evidence that Groen had committed any 

offence or participated in any way in th£ commission of the 

offence. The learned trial juage oughtq therefore, to have 

acceded to the submission that there was no case to answer and 

withdraw the case against Green from the jury 1 s consideration. 

It is for the reasons stated hen:iin that we came t:.o the 

decision indica"t.cd earlier on in this judgment. 

I 
! 


