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JAMAICA

1N THE COURY UF APPEAL

SUPREME COURT CRIMINAL APPEAL WOS. 4v & 47/89

BEFORE: THE HON. #MR. JUSTICE CAREY, J.&.
TRE HOW. MR. JUSTICE FORTE, J.A.
DHE HOW. MISS JUSTICE MORGAN, J.A.

REGINA
o vs.
- GECRGE WEIR
MICHARL KENTOH

A. J. Nicholson for appelliants

Kentr Pantry, Oepuiy Dirvector of Pubklic Prosecutions,
for Crown '

‘May i4 & 1% and September 2%, 199G
MORGAN, J.h, 3 C \

“hese appeals came before us by leave of the
single judge.

Un the 10th, 13th and idth March; 19893 these
appellants scood cheir trial in the Gun Court and were
convicted.and sencenced on an indictment contaiging three
counis; count 1 of which éhargéd them with illegal possession
of fireéxm; count shooting with intent and count 3 robbery
with aggravation.

| Boch appellants were represented on the record
by counsel on a private retainer. Wnen tche trial began,
it vas the tenth trial dJdace set and on all dates, but one,
ihe prasecoeion witnesses had been ia attendance. On this
day, defence counsel was not present, he was out of the

jurisdiccion To recurn thav day. Crown Counsel carefully
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related the deteils to the lgarng&:tfial juddge, who, iﬁ_qp:_
view, properly orde:é& théltflal £o proééed, Copias 6f-the
statements and the zndictment had been}handed to the
appelluants bﬁt‘in;the_beliéfp no doubt, that counsel would attend,
the trial judge elicited no informatien as to their
witnesses, if any, from the appellants at that stage. The
case proceeded in the absence of their counsel.

‘Mr. Keith Garrison, the victim, gave evidence.
He was a mini-cinema operator and was walking in a lane in
the district of Yallahs, Gt. Thomas, on his way home at
about 1:40 a.m. on the 9th April, 1588, Ris bicycle was
held in his right hand and he had a bag cver his right
shoulder. While walking he heard a sound and looking back
he saw two men approaching abouﬁ a Ehaih behind him. One
of the men walked guickly passing him and then across his
path, held him in his wvaist, pcinted a gun at himn énd told
him to keep cuiet. But Mr. Garrison did not obey. ie
responded and the gunman fired:hitting him con his léft thunmb
an@ side. This incident lasted abouv five minutes.

he second man, who had been standing about five

vards behind Mr. Garrison, came& up and held on tc the bag.

A struggle ensued between them foix five seconds; the man

got hold of the bag and both men ran away - down the lane.
in the -bag were some video cassettes, money_six thousand
écllars. ($6,060) &nd other small_items.

st _the time of the first incident, Mr. Garrison's
face was turned towards a floodlight, which shone from the
front of his house, abeout 1% chains away on the lane. He
said he saw “the whole of him (i.e. the appellant Weir's)
face, riuht side®. It is apparent that if the first man
crossed his path, what he saw was an entire sicde view of

him. Az to the second man, he said that the light shcne
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in his face and he recognised him as they struggled for five
seconds. Mr. Garrisonf-however}'later attended an identif;—
cation parade and purported to identify.both,appellantsf

The appellant Weir gave sworn evidence in the
nature of an alibi-and was cross-examined. He was a security
guard working with Expol Security Limited at West Avenue,
Kingston. ©On the early morning of the.incident he was working
at the Island Medical Stores at 17 Bell Road, Kingston, from
4:00 p.m. on Friday &th April to $:00 a.m. Saturday Sth April
and had been posted there by the company. A co-worker,
Donald Hinds, was with him and he was checked at 1C:30 p.m.
and again at 4:00 a.m. by his supervisor, WNeville Watson.

The records of his . duty, he said, were with the company and
would establish his alibi.  He wished to call both gentlemen
as witnezses one of whom, Donald Hinds, had attended on
several previous occasions, Fruitless efforts were made

by the police over the week-end adjournment .to locate these
witnesses and on the resumption, another .counsel, who.
appeared for the appellants, closed his case to the apparent
surprise of the judge. -

The appellant Kenton then gave sworn evidence
which also amounted to an alibi as he was at a "nine night”
celebration at his sister®s nome from 3:00 p.m. till 7:00 a.m.
about half a mile away.

Before us, Mr. Hicholson was granted leave {0 argue
the following supplemental ground of appeal:-

‘“That the learned trial-jﬁdge

failed to properly analyse

and tc attach due significance

to all the material weaknesses

in the evidence cof identifi-

cation of the appellants.
This he fully deﬁelopc&"bgﬁdre us.

Wle note that the evidence showed that the victim
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knew. the appellant Weir as well as his parents; that at the
time of the incident, thé mother of Weir was working with
him as a domestic helper. Curiously, he d&id not bring these
facts to the attention of the police either when they visited
on the same day and tock his first report at the hospital
or a week later when he gave them & written report. - Heither
¢id he inform thé mother of the appellant- that her son had
robbed and shot him. What description, if any, he gave to
the police was not disclosed. 2s stated above, Weir was
not then represented by Counsel and the learned trial judge
failad to give him the much-needed assistance he required
in thie¢ area.

The evidence ‘also showed that the uncle ,of the
' accused Kenton was a neighbour and relative of My. Garrison
and that Mr. Garrison knew the appellant Kenton, who visited
this uncle. “This also was not told tc the police. It emerged
that all that was told to the police was that the appellants
were known to him as they had been visitors to his cinema
where he collected from all patrons under a bright light
ané¢ they had been there on three to four occasions.

““qhe eritical-point from the defence perspective
wos the fact, which wds not disputed, that the appellants
were well known tc Mr., Garrison and he to them. The signi-
ficance of this knowledge appears to have escaped the trial
judge. In his summing-up &t page 1{1 he said:

*phe accused men poth said in -
evidence that Mr. Garrison
knew them before and knew them
well. The accused man George
‘Weir says that Mr. Garrigon
would-sometimes "call him by &
name, -the name ‘Linden‘ whick
he said is -the name of his
father. He would refer to hin
as 'Lindon' and that he knew .
him well. And as far as the

other accused man is concerned,
he said that there is cone
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"nlcod relation between himself
and Mr. Garrison througyh his
the accused man's facher side.
dot only does he live near to
Mr. Garrison, but he would
visit premises adjoining

Mr, Garrison's premises, So
boith were well-known to each
other. There is, therefore,
undisputed évidence that both
accused men were known to

Mr. Garraison. oo I must still
bear in mind chat nistakes nay
be made in idencification whers
che complainant knew his
assailancs before the zncident.”
(Emphasis supplied)

indeed, the learned trial judge used the fact that they were
known to strengthén the iﬁentification evidence whereas it
was & weakness and ought to have been 50 conside:ed by the
trial judge as it gave'rlse to'the fact théty if indeed che
victiin had recoynised the appellanﬁs, he Qould not have
withheld such vical information from cthe police.

Mr. Hicholson also submiltted thats having regard
to:-ithe guality of the evidence of identification upon which
alone tie prosecution sought to establish the gppellants‘
guilt at the closure of the prosecuticn case, the learned
trial judge erréd in calling on the appellants to staﬁé
a defence. |

it is correct that the appellantVWeil cawe from
heiilnG, guickly paét Garrison crossways,”and tizen he saw
ti,e right side of his face - aided by a_;ighi 1%.chain3 away
wiiich shone in his, Mr. Garrison's, fécé.“ As-to Kentdn,
he was seen for five seconds Guring the st;ugélé._'The
learned tuial judge referred Lo this as a Qshort time spéh“.
This, however, ls;a ¢la$sic-"fleeting glépée“ case and
plainly a weakness, but the judge did nbﬁ.view it in that
way. Mg, Pantry has properly conceded that he could not

suppo.t the conviccion on chis point. [

in R. v.'Sunior Reid et al Privy Council happeal
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{unreported) delivered 27th July, 1969, at page 8 their

Lordships, after affirming that the case of R. v. Turnbull

{(1577) 1 Q.B. 224 was applicable to Jamaica, referred to
the judgment of Lord Widgery: C.J. in that case thus:

“Their Lordships have no doubt
that the direction of Lord
widgery C.J. that ‘when in the
judgment of the trial judge,
the guality of the idencifying
evidence is poor, as Lox

example when ic depends solely
on & fleeting glance or on a
longer opservation made in
Jifficult conditions, the judge
should then withdraw the case
from the jury and direct an
acquittal, unless there is

other evidence which goes to
support the correciness of the
identification', applies with
full force.ana effect o
criminal proceedings in Jamaica.”

if the judge were sitcing with a jury then he would

ne obliged o wichdraw the case from the jury. This could
he described as a "weak case". We, cherefore, agree with
Mr. Nichcléon that the-iearned trial judge should not have
called upon the appellants for their defence.

-' snoiher area of challenge which we think to be
wgll~founded; related to the trial judge’s failure toO apply

the guidelines as set out in R. v. Whylie (1977) 25 W.i.R.

430. it is trué thatlthe learned trial judge clearly had
in his mind the principles.to be applied in identification
evidenbe as sét out iﬁ that case, as he said this at page
106 of the.tfanSéript:

"ag I have said, the central
issue is the issue of identi~
fication. 4in fact it is the
real issue in the case. It

is the live issue. This is

a case where tne case

against both accused men
depends wholly on the correct-
ness of the :identification of -
the accused men, which the
Defence alleges to be mistaken.

-

i wach myself of the special
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"need. for caution befoxe
convicting in reliance on the
correctness of the identili-
sation and I am quite aware
~that the reason for this is
" hat it is quite possible for
an honest witness, and. I f.nd
~hat Mr. Garrison is an l.onest ~
witness, a truthful witness, to
make a mistaken identification
and. indeed notor:ous miscarriages
of justice have occurred as a
result. A mistaken witness,
remindg myself, can be a
-convineing OBe ceeescveccnes

“
and again at page 101:
"I remind my~olf that where

identificaticn involves

recognition a3 is the case here,

I remind myse .f that mistakes in

- recognition eren of close friends

and relative: are sometimes made.”

‘The learnéakf}iél'jhdge referred to Mr. Garrison
as "an honest w1tnessg a truthful ﬁitness*.j'He found:

“Mz. Cdrrlson is LOL only & i ruths; el witness but a reliable
witness'. This witness madtlakgood impression on the judge.
Théﬁre5L1t ﬁas tﬂét, éithou;h ha recite& the principles
coxrect*y,'as ubove; he failed :o apply them in dealing
w1th the particular factors in he jdentification ev1dence
Wthh should Have been 1den#1f*-d zs weaknesses.

There remains one other matter which relates to
the trial ]uage’= duzy te assist nnLepresepted defendants.
The szngle judge "did grant " save on this aspect of the
matter but he was concerned with the failure of the trial
judge to assist the appellanis to optain their witnesses.
In our view, however, wa are of the opinion that the trial
juidge could not be faulted on this basis because the
appellants weres represented k7 the time thﬂy came to mak
their defence and it was thei.  Counsel's decision not 1o
call iny witnesses. We wish to state,; however, that when
a judge proposes .o proceed with a trial in the absence

of Counsel, he skhould enguire vhether the defendant has
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witnesses whom he-wishesﬂﬁe_céiifénﬁ;_if%sQ; issue appro-
priate instructioﬁs-ﬁéiéﬁsqgg"gyeir'ét£E§daQCe. in the
present case the_triei'juﬁée;:injeu: view, did not give
the appellants aﬁy;essisfencefeSjsewihihkjhe‘should have
done in the conducfloﬁfthei%ﬂéase;‘fﬁpme eceused persons
may well assume ihEt ;te;slsufﬁieie;£7tbﬁawgit their turn
to give evidence, éﬁjﬁhiéh“time?enyfegplesefion they have
to offer may be made. A judge SHbﬁla;'the}efore, try to
"identify the substance of the defence while the Crown -
witnesses are beiﬁéiciess}egéﬁin?dﬂahﬁfgivg-such assistance
as is necessary. This.;s partiCp;erly‘impoftant in
identification, cases. As ah’ekamgieiﬁﬁye*description which
a witness gives to the police of an assailant is always
inportant.l EVen 1f 1t is belng sald that the defendant
is known; the period of knowledge, the frequency w1th whlch
they come in contact w1th the other 1s 1mportant and he
should also suggest areas of the eV1dence whlch should be
probed. Justlce is not done when a Judge, in such cases,
allows matters to remaln unexplalnea - matters whlch would
assist him in assessing and arz;v;ng at a correct determx-
nation.of the issue. h |

. For these rcasons pheappeals_wereﬁailowed, the

convictions quashed and verdicts of acquittal entered.



