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J!L.TBE COURT Qg_~P._?.f_~, 

S~~ COURT CR:f!ill~ APPEAL NO .. _ 81/93 

BEFORE: THE BON.. :tm.. JUSTICE RATTRAY, PRESIDENT 
THE HON .. MR .. JUSTICE FORTE.v J .. A .. 
THE BON .. HR .. JUSTICE WOLPE 17 J .. A .. 

BEGINA vs.. GERALD CROSS 

!S_~d sma.J..!s ~~-j)_ppna Scot~-Mott.ley and 
i,.:Irs .. N .. Scott-Bonni.ck for appe.ll.ant 
~- ..... ---~ ...... ~ 

Dr. Di~a Ba:rri.ao_!!."' Deputy Director of 
Pu.bll'ir Prosecutions 6 and Mi.ss Audrey ~~ 
for crown 

;AP]:i.l 18 ang. May 24, l~m 
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The ~.ppzll::-·.=.-:::-. was ~;::.;,:i~d in t.h:~ H:'.gf-~. Cc·ur: D.;;.vi.~;ion ?.i 1.:h::; 

Gur~ cour1: a~ a ·s~~~::~:i:::g of th;'!;: Cla.:::-S>rado:::;. CL:ccu:r_ t court :f_n J:.'.i.~lY P.:-~.n. 

QT., "'c.h~ 19t.hu 2~',:.h .~,;2d 31st Julyv 1993 f b:2£o:c-a 'I'he:ob<:!lds j7 J. a 

s:: .. ttin.g alo~~e o Hr::-~ ~:J,s:.s cl12rge·d cr~ e~:"l i:.tt3.ict.rr~~nt. wilJ..C;~l cont..c;~.:l..~~~d 

-~-:l/;o counts for ~-:..11~~gal pcssr~ssio~;,. cf f:i.:::c:::..:::;J;m a2·,,d :ccbhary lli.i;r..c 

~ggravation, Hcs. 1::J;;:2 co::r1victc:;;d o.~:~ bo?:1-). c:;cruc::;t.s ~-~'d S···~"nt:.·~nc·;;:C. :.-o 

~ 1\ 

5-...mp;:iso;;:;~ID·::-nt. ~-:~ hc::,.:·:c::l l~.bour fer five ::.1X:\•::: c:Oc:v·Z:f.', y~c.rs r2sp~c·:::.iv~ly .. 

3'2Jl~=:,-~.::74Ce.S W(E;rr.~ c::~.::-d::.:J: .. ,:::~C t.O l:. .. Un CCJ:.J.~~~J.!::"J.:'·~j;.};,~:.l)_r" 

DJ::'. Ha~criSOi1 u fc:r t.tJL~; CrO~lU . .7 r;)Y). .: gl~rST-s~~=.iorr. fr(}lffi tkl~ Cou:.c-·t [' 

qui~::.e p=opz:rly 5-~~./:.: .. c~_+.:.i:··c~~ to ·tts::: COU2"·:: -~.:f.l~.-~. she wa.s ~.ln.abl·~ --~~o 

suppo:::·~: ~!;:"!.~ Cv:JJ:.\r:~_,~:;~·:5 .. ('?GS -5-~S ~t.£~~: l:.sarr~?:·:~ -~--~::~.(;::_1 judg~:i: ~-t2.d fa.il.:J~?~ 

complst.~ly -:.:.~:~ gi_v,~.: 2-:.:=.Jr~sf"~lf ·3!'t)7 dJ~£t:!:Ct.io·::::1£ ·.DJI.~ .. ,=-h·$ crucial J_s:;.n.:rL~ 

'3.:1;.- t.l1.a ce.~t~ ,7 ne-.m.0l3t ,~ -;;:.!:,"~ ~a,..vidPP.cG c·f ·v: .. su~ l. ;.~Q.~n, .. ~:ific2~-io.n. ri·Js 

~.g2:"tDG: Vi'~-10lc.:1:;..:s:arT.·~f~] .. Jt \)':li t .. h .. i:h.e conc~;::Ss ~ ... orz. l~.lad·f· by .. Dr e Har.riso;;:. 

~·::d as .a ;. .. ~0.S'.l1.·~: :tr~!:. allowQ::d -;:n~! .app··~-:~.1 [' qua.s~~J~;~:d ths con.vJ.ctionz:. r 

s::::~t ; .. s:i .. d(~: th(-~ serJ~:.~2:~: c~c:.s .and 0nts::\~d a v:::·.::j'5i~c":: of a~cqu:t r:tal o 

'l'h9 so 1.::: pu:;.:p:::z,,~ of put:t,in.g our r;;: 2.s0,n.s Ln wr i -c.i:ng is ~:o 

::.:c.~:-~pl1asi .. s~~s -~nc<,~ 2g~~j-~:;r~e th~ ~ .. bsolu·~~~ ~~.~~cc:.;srSl..-ty fer jud.ges 
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Ho·t ancthsr ~ . .;c-;::G. ~vBcG b.::s.a:th~d about v.::.su~.l i.d:S:nt.ificatiort by ·'.:h~ 

learn~d judg~·., H.;:. compl2.t~ly failed -::.o ~l-'3\.::rn :-drn.sr.~lf of the cL~_ng-;:..r:s 

~:.ss.ocia.t.ed w1.cn 
. ~ 

V!~S~~2...L it..dent:ification :~vi6 .. e-ncs. o H~ fail~d t.c' 

8Xami:1~;; th~ circurrlG·t.:z!:c'?s und,er which t:-,.e purported reco.g::1i·tion. 

•iJBS made~. m~;:~ 
.i.•:l.c-->;>o.-. 't-18 fO~.:L~ct c.,;holly una.CC!"'Jpt.~b1.&" This fapilur::~~ 1oz:~ 

~i-~r;;:.; p~.r-:: cf ':.ha l.::::,).:?..':C:e.d judge~ .i.n ou::: vi:~"-~·?.. o .. ~==x~ied the a..ppollan t: 

f - . . -
Cl. a1.r ::.r~al. (. 

qahis Cou:=~~ doE:~ not requir& a ju1g-s to use ?:Ay part .. icu.lar 

£o:t.Anula. i.n deali:1g wi':b. visual .idont.,Ui.c<:,"'::.i.O£. but we J::$paat cor.c~ 

~~gE,in t.ha.-c ·t:1:~ J'l.?.·~g'"" must .d?mc-us.t.ratc<; -;::.h.-2. 0
;: he kii.ows how tt:-,,3 pr~~-

c.iplcs of la:<;tl is -~o h? applied .. As was ss·.:L:l .iP- _!L. v.. s;a.ma.rcn 

S .. C .. C .. A .. 77/38 (u,rr._.-:-,')port:adj d~liV~~d :N•:;·V:"wbel: 10., J.989u whil.s~:;. 

-.::l':.cr-9 is a preslJ,i..."'l.p·:::.ion t.hat. "::h.~ judg~ kr-,o'I.;,'S th-:.:::. ~aw ther>B is 2.a 

presumption ~-s ·to -::::r:,<S: prC>par a.epli.ca.·tio~ of ~~'le law., 

Having said all th.isg w~ can only i.J,':lflloxe 't...l.""le judg.s:s below 

'::o take hs-s,\i a:t:ld fo~.low ~r:afu.lly t:.h;~ O:;:.ci.si.rAA"J.S cf t.h~ Su.p~ricr 

cour'e: .. 

\'lih·r~re ~:::h<:"$.r"e is ev-id~nce. t.o suppor-;; 't-h~ vsrdict and -t;i;_:::: 

cc,nvicticn h<a,s. t:o h.~ quash·ad oocauss of -::$1.~ failure. c.f trial 

ju.dgR.s. °CO obsarv$ ,3. fu.n.d.::;ru~n-c.a:l and bas2.c p.rill.:..Cipl-~ of law,. t:l"lis 

J.s a.r.. in.justicc.: "::·:> ~:--b.e victim. who no l:2;;;s than t:he accused 1-s 

:::r:,-tit:.lre.d to h:-?,vc::: ]-;.5.s complain;t f.o,irly 2.djuliica-;::.ed. upon and h.:cv·~~ 

.,, tJ:u~ v~rdi~~.: rs-::-::u:c.r;;;;;:;d. accordi:zg -to ;::)fo: c;;;vicv~nce. 

We \'l·B)ce. urg·-s:(:i ·':.o (:JJCd~r a n,;;;:_:w t:ri.-2<1 but. so t:~nuous was ':::-:t?: 

~:~~):t.ure of ~;:h·s id~~r:·l."~:i.f i~.c8.t:~;.Orl ~~vid$.nc:~ c '\V\:: cc:tcludt:::·.d that:. ·to acc·:~e .. ?.. 

t:o such a. r:;;.;q'-'~r-;;st. ~1cnll~ b·::; ~ar~i:.rEU""ncunt -(:.o gl ~li.ng ch~ Crown 

opportunity t•o bo:~s-:::~;:c its cuss a.g~i:J.3~ ·::)·\,~ appell.astt ... 

"'""' ""'-'·" 


