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BEFORE: THE EON. HR. JUSTICE CAREY, P. (Ag.)
TEE HOW. MR. JUSTICE FCRTE, J.A.
THE HON. MR. JUSTICE PATTERSON, J.A. {Ag.)

BREGIHA vs. GERVARS RATTRAY

Delxroy Chuck for the applicant

Hugn Wildman for the Crown

March 2 ard 16, 1993

PATTERSON, J.A. (Ac.):

The applicani was convicted before Langrin, J. on the
<nd September, 1992, im the High Court Division of the Cun Court
2%t Kingston for the cffences of illegal possession of firecarm
2nG shooting with intent. He was sentenced to imprisonment for
five years and soven vears on ihe raspaciive counts, the

Fam santences Lo run concurreatly. His appiication for lcave to
appeal against conviciion and scntence was aeard by us and
refused on 2nd karch, and we announced hon thar we would give
our reasons in writing at a later date, which we now do.

The applicant, a special constablo who was on suspension,
attended a housc party at Sa Kingslyn Avenue, St. Andrew, on
the night of the 14th July, 1992. Two poiice comstables and
2 district constable, inm response to a reporid they recsived,
proceeded in a marked police wvehicle to tha premises. Both
police constables said that om arrival; thay saw the applicant
standing in the driva-way of the premisse with = firearm in

fis hand, The promises was well 1it. B&As they alignted from
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the police vehicle, they heard an explosion coming from the
cirection whers the applicant stood. Both police constables
dived to the ground amd from theres they s=zw the applicant pointed
the firearm 3n their direction and fired & shot. The applicani
then ran towards the rear of the premises, The district
ccastable and one of the police constablos chased the applicant
while the cother police constable ran along the other side of
the house. They confronted the applicant zt the rear of the
nouse. He dropped the firearm a% his fooh, beld uwp his hands
znd said, “Hurder - oczu ne Kill me.® On sx-minztion, the fire-
BIE, & 357 HMagnmm "colt® Ring Cobrz revoliver, was found to con-
tain two uncxpended firearm cartridges mnéd twe expended firsarm
cartridge cases. It was shown to the applicent and when cauticned
and asked where ke got it, ne replied, "Officer, you nuh know
how that go? It bigger than me and you.® The Ballistic Expert's
evidence disclosed that ths fircarm was in good working order
and was recently fired,

It was suggested o the police consiables that their
vehicle was one of {hree that came on the scene simultanecusly,
znd that the a2pplicaat and a group of perscns then moved to the

rzar of the pramises while the police
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ware the guns. That was deniad by the comstables. They zisc
denied beating the applicant or secing zny oihor policomen
boating him,

The applicant gave sworn testimony, and he called a pumber
of witnesses. H2 related guite a different story to that of the
prosecution. He said that he had returmed o the party shortly
before the police zrrived, and while in the froni, he heard what
appeared to be gunshobs coming from the resr of ths premises.

O szeing the polics, he panicked aud ran to the rear of ths
premises, went into the adjoining premises, and eventually he
came back to the road in front of 8Sa Xingsivn Avenus. There

twe uniformed policomen (act the prosocution witnesses) held
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him, handcuffed him and then beat him, asking for the gun. His
cvidence was not guite clesar as to what transpired aftsr this,
but appareatly he was saying that he was taken to the back of
the premises and again was beaten by the police who wanted him
to pick up the gun, H2 denied ever having 2 gun that nighit or
shooting a2t the policsmen.

The applicant called 2 number of witnessaes to support
bis case that he was held on the road, handeuffed and baaten,
znd that he 4id not have a2 gun. Two of Lthesoe witnesses testi-
Zied Lhat they szw cuis oz the applicant while he was in custody
at the Half wWay Troo Lock-up. Anotner s2id she saw him hand-
cuffed and being boaten on the road. Yeoi two others said they
saw the policce hoiding the applicant in the promises before
2scorting him to the road. One of them z2id the applicant was
boaten on the pramises as well as on the road, and the other
s=id he saw only one punch on thz road.

Before us, Mr. Chuck contended that “"the verdict is
unreascnable and cannot be supported having regz2rds o the
gvidence.® He argued thaet there was clzar evidence that the
applicant had been beanten by the policomen and their credibiliry
had been impeachad by their denial of that fact. He argued
further that the learned trial judge was wrong in finding that
there was a confiict in the defence govidance as to where the
zpplicant was heid by ths police and that ke was unreasonable
in finding that "the defonce was manufacturcd becausg of the
failure to put the defemce case™, having rogard to counsel's
admigsion that he was at fauli.

In our view, the learnad trial judgsn did not have to
bettle with any snice poinkt of law, is major task was to decide
what evidence was coredible and what were the true facts of the
case. Ia s carciul summation, he recounted the rcievant evi-
dence in the case and pointed out the discrepancies. He ideanti-

fisd what he describod as the real issuxz in the cass by saying:
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"The real issue in the case is whether
the zccused was in possession of a
firearm which he used %o shoct at the
constables with intent to do thenm
serious bedily irjury. The credibi-
lity of the Crown witnesses remains
ths fundamencal point in the case.®

He found az a fact that the prosecution witnesses did not beat
the applicant,; ané he alluded to the fact that the applicant’'s
evidence that he was held on the road was contradicted by those
of his witnesses wha said he was held in the premises, thus
supporting the Crown's case. We arse of he view that the dafence
wag riddied with contradictions and inconsistenciss, and could
not have imspired confidence on the main issues in the case.

In the result, the lsarned trial judge was lsft to considexr tha
pProsecution’s cass, and he accepted the police constables as
credible witnesses. There was the further evidence of the
Ballistic Expert that the firecarm recovareé had recently been
fired. The facts which he accspted grounded the convicitiozn on
both charges.

Hr. Couck submitted further that the comments and findings
of the learned trial judge "strongly suggasted rhat he had
shifted the burden of proof and imposad = duty on the defence
o respopd ta pach and ewvery allegation. of the Crown.”

The relevant arez of the judgeis sunmation on which
Hr. Chuck basad kis ccmplzint reads as followss

"When the Crown witnesses gave avidence it
wWas nevar put to any of them that the fire-
arm was found elsewhere and planted on the
accused. Indeed, when the accusad gave
avidencs and stated that hes was held by
the polics in the xead and not 2round the
house I 2sked counsel why this was mot put
to the crown witnesses and he s3id he dig
not know that that was the casc. The
Couxt is left to draw the infasrence that
this aspect of the defence is 2 recent
fabricaticn. wWhat, therefore, is the rea-
son for This recent concocticon? Does the
accused man have something o hide in
anctheyr significant aspsct of the case, is
it failure of the Defence to contradict a
statepent stated by the police to have
bzen made by the accused after Lo was

cautioned? Constable Duncazn caunrionad
the zccused and asked him where ae got
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®the firearm, he said '0fficsr, you know
dis bigger than me and ycu.' This bit of
evidence remains uncontradiciod and points
to thz X¥nowledgs of possession of the
firoarm by the accused. The burden of
prooi remains with the Prosccution through-
out ths case.”

Counsel admitied before us, as he did before the learmned
trial judge, that he did not know that the applicant would have
said in evidence that he was held on the road by the policemen -
he had not takem =2 étatement from him to that effect - and that
was the reason why he had not put that part of the defence to
the prosecuticn witnesses. The learped %rial judge was zsntitled
o draw the inference, correctly in our vigw, that that aspect
cf the defence was a "recent fabrication®, The prosscution's
evidence of what the applicant said afier arrest and on being
cautioned was never challengsd in cross-examination nor was it
denied by the applicant in his sworn testimony. Consaquently,
it was open to the court to accept that those words were said.

We are of the view that counsel's complaint that the
learned trial judge hed shifted the burden of proof or iadsed,
that he had imposed z duty on the defence, is uanfounded. The
learned trial judge was very mindful of whore the burden of
proof rested, and he made specific menticn that it "remains
with the prosecucicn throughout the casz.” He came to his
verdict upon 2 pﬁre qguesticn of fact hinged on the credibility
of the witnesses in the case. He had the advantage of seeing

and hearing the witnesses, and, in our viaw, Do reason was shown

why his verdict shouid be disturbed.



