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HOH. MR.

ThE JUSTICE RATTRAY, F.
THE HON. MR. JUSTICE GOURDOH, J.A.
THE HON. ME. JUSTICE WOLFE, JeA.

REGINA vs. GLADSTOHZ HaLL

Walter Scott for the applicant

Miss Carol Malcolm, kssistant Dlrector
of Public Prosccutione, for the Crown
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WOLFE, J.2.3

The applicaznt was convicted in the Home Circuit Court

jury, on tha 28th day of
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of the days of the crusaders when pelsons & vsing the Christian
faith were rounded up and executed. on the 20th HNovember, 1891,

the otherwise peaceful fishing village

from the corporate srea Lo POrimore Was nigot OF

syewitness for the

™
o)

terror. Sometvime aboui 11:30 p.m. tha SOLE

3 s
r

was rosting in his

prosecution, Hr, Gosfoxd ritchell; a
tent along the beach when the applicant, 2CCompanicd by thre:2
other men, 211 armed with guns, invadad his humble aboae. 018

i K 4 : g - % -z S e 2 Wik g 1Lt
was the beginuning <f the ordeal which onsuec that night. &% gu
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point one of the intruders addressed niad ix gangland style: Cld

v

the

r
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boy, either ne 4rags wey you have oF +he money wey you win 2

dice.” His reply %hat he had neither wWas

from one of tho men known as “Lancey®, ¥ho uBCd TLS butt of an M1O



p—

rifle to deal pim ©

joined in the fray

-

scme hard blow

and used the gun wich which he

strike the witness causing a wound which bled profusely. & third
man delivered a bleow toc his head alsc rvegulting =n a wound. He
was then thrown to the griound and cne of the terrorists orderad
that he be tied so that he could be taken away for execution.
Having been tied up he was rcobbed of zighicen hundred dollars and
thrown intc his boat which was moored on the nearby beach. Tae
men then sat out to sca. They stopped at a nearby gambling shed
along the beach. Sonme of the men diszmbarked, kidneapped five men
from the gambling shed, forced them ince the boaer and again set

cne of the men forced

deceased spoke

doubt to disprove the claim

nugged the decgased
threw him overboeoard
£from the

+he left hand of

then dumped ovarboaid

in the Xingston Pub
The defaence
sccution’
mother
Four grounds
the dictum cf Loxd
No., 24/93 judgment
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ground 1

to the applicant

was couched

called Errie, was

into the boat. &s they sailec along, the

r&
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saying, “tShakey, how yvou a deal

with Cappy so." The applicant is callzd “Shakev® and the wicaess

Gosford Mitcheil is referred to as “Cappyvy¥, being the abbreviation
for his seafaring nomenclature "Captain Blcood®. hakey"™ replied,
“How you a tek up £i Cappy sc.” The docossed in a passionate plea
said, "You nuh fi go on so man for the wholc a wi a brethren. o

and at point

into the sea. were then about one mile

then used the M6 rifle

He was alzo shot

BITO

trial was a complete denial of the pro

cf appeal were arguad before us. Relying upon
Lowry in Antchony Bermayé v. The Queen P.C. Appuail
delivered on zéth 2pwil, 1594 {(unreported),

rhus:e
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"Identification being the contral issue
the learned trial judge failca to direct
the jury that the possibility cof mistaken
identification must have been enhanced by
tnc terrifving traumatic and distressing

ircumstances of the ordeal of the witness

Gosford Mitchell.”
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L
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At page 9 of the judgment, Lord Lowry, 4delivering the opinion of

the Board, said:

"o bagin with, they consider that identi-
fication being the real issuc the judge
cughi to have rceminded the jury that, i
an arez where mistakes are so casy to make,
the possibility of error must have becn
by the terrif and distressing
nc

It iz useful to summarise
On December 6, 1991, Nolson Webster and his wifc Esmie roturned
home at about 11:30 p.m. and whilst in the process of locking
up the house three gunmen invaded theilr home, shot and killed
Mr. Webster and wounded Mrs. Webster. Tho house as well as the
verandah was well lit. The incidcnt lastced some thirty minuntes.
The applicant was identified by Hrs. Wsbster at an igentification
parade. She had not known the applicant bufore the incidenk, The

Webster and injure his wife was

P"’
m:

firearm which was used to kill
recovered from ihe bodies of two men killed in a shoot-cut with

the police and that same gua had been uzed to commit & murder at

&z time when the appiicant was already in custody. &also UNrs. Webster
had testified that whilst her husband waz szhot and killed by the
applicant she was wounded by ancther man. There were a number of
other weaknesses in the Crown's case to which theix Lordships

alluded. It is against this background that Lord Lowry saids

“Turning to the alleged spacific weaknesses
which ought, according to the appellant, to
have been the subject of special directions,
their Lordships see considerable merit in
the submission that the terrifying cixcum-—
stances of Mrs. Webster®s ordeal and the
appalling conseguences at cloge guarters
which ensued made it most desizable, 1f not
impaerative to caution the jury s yecifically
about the possibility of a mistaken identi-

ficacion which those circumstances and con—
sequences were likely to provoke.”

The casze bofore us cannot be said to have the weaknesses

with which Berpard's case was plagued. This cascwas a recognition
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case. Mitchell had known the applicant for twelve years prior o
+he incident and was accustomed to sesing him "every week, sometime
twice, sometime everyday for the week.” He used to see him on the
each and he even knew where he lived alorg the train line. He had
last seen the applicant earlier the day of the incident. all this
was admitted by the applicant on oath.

Further, there was no complaint with regard to the circum-
stances under which the recognition took place. Indeed, the
circumstances were considerced ideal; the light of the bright "tilly
lamp® in the tent and the light of the bright full moon at sea
Throughout the crdeal the applicant and the witness were always
in close proximity to each other.

Their Lordships were of the view thai the judge in Bermayd's

case had failed to apply the Turnbull and Whylie doctrine and that

the failure was significant. In this case the learned judge did

apply the Turmbull and Whylie principle as is evidenced at pages 226

to 227 of the tramscrlpuo Worthy of aotce 1s the passage at page 10
of the judgment in Bermard's case:

“This direction was therefore inadequate
althcugh in a strong, unflawed prosecu-
tion case it would no dc uoL have been
accepted as adeguate.”

~

We are of the view that although the learned trial judge

Gid not tell the juwxy that the possibility of error must have

‘-:

been enhanced by the terrifying and distressing circumstances of
rhe incident, the warning which he gave concerning the approach
to evidence of visual identification was adeguate in the cizcum-
stances of the casc. This was, indead, a strony unflawed proseé-
cution case based on the recogniticn of the applicant by 2 Wwitness
who had known him for over twelve years and who was observing him
ander ideal circumstances. The tenacicus manner in which

Mr. Mitchell fought for survival is a clear indication that he
wae not overwhelmed by the situation. OCune may Very well say ne
kept his composurc under extremely trying circumstances.

Ground 2 complained that the 12 cd trial judge failed

to deal adeguately with the several inconsistencies, discrepancics
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and contradictions arising on the prosecution's case. We find no
merit in this complaint. The learmed judge, in our view, dealt
with the matter adeguately. He gave cléar directions toc the jury
az to how they ought to address such matiers.

Grounds 3 and 4 were concerned with the testimony of a
witness called by the defence, one Samuel Rutty. Rutty had given
2 statementc to the police. His name did not appear o1 the back
of the indictment. The prosecution did not secek to call him as &
witness. The defence adopted him, so €0 speak, and the prosecu-
+ion made available to the defence his statement. During Cross-
examination of the witness by counsel for the Crown, it was
suggested to him that he was not speaking the truth and that he
was either deliberately lying or mistaken. Wherevpon counsel for
+he defence sought and was granted permission to tender in evidence
+he statement of the witness on the basis that it would go ©o Prove
+hat he was being consisteant.

We cntertain no doubt that the learned judge was in error
when he admitied the statement into evidence. As counsel for the
Crown pointed out to him there was no allegation of a recent
concoction.

In Nominal Defendant v. Clements {1961] 104 C.L.KR. 476,

‘

sppeal in Re Ve Charles

O
Fa
Pr‘

which was approvaed by the English Court

&)

Oyesiku 56 Cr. App. K. 24¢, Dixon, C.J. saids
“1f the credit of a witness is impugned as
ro some material fact to which he deposes
upon the ground that his account is &
late invention o©x has becn lately’ devised
or recoastructed, ceven though not with
conscious dishonesty, that makes admissible
2 statoment to the same ceffect as the
account he gave as & witness: if it was
made by the witness contemporaneously with
the event or at a time sufficicntly carly
to be incenmsistent with the suggestion that
his account is a late invention Or recon~
struction.” -

The bald suggestion that a witness is not speaking the truth does

not invoke the principle established in Oyesiku's case. The

suggestion must be one of recent concocticn. There was no such \

suggestion made neither can it be said rhat counsel for the Crowa

had laid the foundation for such an attacke.
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Against this background, the complzint that <he learmned
trial judge failed to direct the jury as to the probative value
of the statement is without any legal basis. The statement had
absolutely no probative value. It ought not to have been received
into evidence.

Finally, thc applicant complains that the learned trial
judge failed to give adeguate directiomns to the jury as to the
evidential value and weight of Samuel Rutty's testimony. The
judge clearly pointed out the evidence of Rutty to the jury. They
could not have failed to appreciate the significaﬁce of his evi-
Gence and that if they believed him or was in doubt about his
testimony they would have had to acquit the applicant.

There is no basis on which we can interfere with the ver-~

S dict of the jury. The application for leave to appeaifis refused.,
| The evidence disclosed that these men robbed Mi. Mitchell
of eighteen hundred dcllars. From the words used to him whilst
in his tent it is obvious that they were on & robbery sprea.
These men werzs eagaged in terrorist activities. Mr. Scotic has
conceded that the circumstances of the oifcnce make it capital
murder. We too are of that view. The cfience is, therefore,
classified as capital murder contrary to sections 2(1)(@{13} and 2(1)(£)

of the Offences against the Person Act, as amended. The sentence

of death imposed by the court below is’ affirmed.




