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GORDON, J.A. (Ag.):

This was an application for leave to appeal against conviction
on 21st October, 1987 for the offence of murder before Patterson J.
sitiing with a jury in the Manchester Circuit Court. The application
was treated as the hearing of the appeal and on ist November, 1988 the
appeal was dismissed, we then promised to put our reasons in writing.
We do so now.

About 9.30 ofclock on the morning of the 4th September, 1985,
Mr. Jeroﬁe Lawrence discovered the body of Miss |cilda Lewis in his
field at Buena Vista Mountain in St. Elizabeth. Miss Lewis had farmed
the field adjacent to his field. He reported his discovery to the
Santa Cruz Police who commenced invesfigafions info & case of murder.
The injuries inflicted on Miss lewis were gruesome. There were nine
incised wounds To the body.

(1} There was a fourteen (14%) horizontal wound
to fthe back of her neck extending to the

right side of the neck pariially severing the
head. A

whl,
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(2} An eight inch (8") long deep incised
wound extending from the forehsad back-
ward, fracfur{ng the skulil and splitting

 the head

(3) An eight inch (8") oblique incised deep

& wound to the right of her neck with a

(&) deep 8 inch long incised wound ex+end1ng
backward and above. :

(2) A tfen inch (10™) long deep oblique
incised wound to the left cheek extending
from the left ear to the center of the -

~ chin.

(6} A-fourteen inch (14™) long deep incised
horizental wound cn the left hip.

(7) Part of the leff hand was completely
severed to the ‘level of the mid palm.

(8) Two deep horizontal incised wounds to the
& back of her left foresrm. :
(9}

{10} The right little flnger was parfially
severed.

Dr. lan Vincent gave the cause of death as being due to ‘severed
Spinal cord and also the severe head injury - the chop to the head.

The- injuries we?e consistent with infliction by a machete and it required
a tremendous amount 6f force' to sever the head.

The appellant was arrested on the 4th September, 1985 and
subsequenfiy charged with the capital offence. The evidence presented
by the prosecution was circumstantial and there were witnesses who con-
tributed to the web of evidence that enmeshed the appellant.

The.déceased and the appellant were both farmers who cultivated
independent lots of land at Buena Vista Mountain in St. Elizabgth. The
appeilant assisted the deceased on her field, the appellant and the
deceased enjoyed a visiting relationship as boyfriend and girifriend.
There was some evidence.fo suggest that +he‘reiafionshrp was foundering. -
Mr. Jerome Lawrence was at Mr. Oswald Stewart's shop about four o'clock
on the afternocon o%;The 2nd September, 1985_wh§n{fhe appel lant came. fo
the shop. They had é.drink together and +he_appel]anf who appeared -
vexed said he was going to do some murder, ‘he was.going to kild; if i !

he Lawrence”+houghT it was a Joke he was going to see,” Mr.. Lawrence T
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said he fried o dissuade him by discussing,some of God's words, but
without sudcess'as he left saying 'him gding to do some murdering and
if is even hls mofher in the way and when him ready him going fo do a
thing.' When he wa tked away from wa+ness he was vexed and said he
wanted to hear no argument from w1.ness;‘“‘“

On'+he evening of the 3rd Sepfembér, 1985 Sandra Stewart, the
daughter df icitda Lewis, saw her md?her'by the stand-pipe catching
water. The appellfant went up to Miss Lewis and said something ¥o her,
she did not reply and he walked awa?. |

Roy Williams, the brdfher of the deceased said he lived at the
appe!tanT‘; home prior‘fo the 3rd September, 1985. About 2.30 p.m. on
3rd September, 1985, he wds at homé with the appeltant. The appellant
spent some time sharpening his machete. The machete he knew was owned
by the appeliant as he had worked with the appeliant in his fieid and
had used the said machete from time to time. He recognised it by a
mark on ‘the 'handie and a split in the hook. The appellant having com-
pleted his chore placed the machete in the house, After dinner the
appellant ftold him he was going to Miss Green's hodse at Northampton
Mountain and that he was going to- lock up the house - locking The
witness out.  Thevappellant proceeded to Iock-up the house and there-
after left taking 2 "hang-pon-me'! bag with him. This was abouT-S,OQ p.m.
The witness went-to.his grondmother's home. for the night.

" Miss Cyris Green, a farmer; iived at Northampton Mountain,
5t.. Etizabeth. She had been the girifriend of the appellant and-fhaf
friendship produced two (2) children, one he acknowledged The o*her
he did not. This friendship broke up in 1983 before the second chlld
~was born in 1984,  Since thé frlendshlp ended she saw hlm occas:onally
~but he never stept at her home. On the naghf of +he 3rd Sepfember
1985 about 10,00 o'¢lock the appel lant came to her home and said he
wanted to stay for the hight. He remained until before dawn next
morning when he left. He wore then a jeans panTs and a rag shi r? He

carried over his shoulder a bag referred to as a ”hang-pon-m: She
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esfiha+ed the distance between her home at Northampton Mountain and
Buena Vista Mountain as four (4) miles.

About 7.30 a.m. on the 4th September, 1985 Lawrence Spooner saw
the appeliant at Wafmjnisfer by a shop. The_appgl{anf haq approachéd a
from the direction of Buena Vista Mountain. “Sandra Sféwar* said that
at about 6.00 a.m. on +h§ 4fh'Sepfember, 1985 the deceased, as was her
wel I -known habif@;!efT héme‘fo-go to her CufTivaTEonf Mr. Jerome Lawrence
as already mentioned, discovefed the corpse of the deceaé?d about 9.30 a.m.
Miss Cyris Green saw the appel lant abou+Al1,OO a,m,'saﬁeJday at Alvin Hill's
shop at Nor+ﬁam5+on Mountain. He was then dressed. in a sTriped trousers
and sfrxped sh:r+ ‘which were different c!o?hes from Thaf which he wore
when he teft her home that morning. . She also told of a conversaf:on she
had with him then and anofher about 2.00 p.m. after she had refurned
from the scene of the murder. The machete the appelianf owned was found
on the 7th Sepfgmber in a tank whtch was on a Track_fhaf fed from the
scene of the mﬂrder and about 3/4 mi|e from whére“?he Ebdy was found.
Cne branch of this frack jed TO‘WarminisTer and the ofﬁer to Nerthampton
Mountain,

The appellant in a statement from the dock said he slept at the
home of the witness Green on tThe night o% the 3rd September, 1985,. he
left Green's home at Norfha&pfon Mountain at 4.30 a.m. on 4th September,
1985 and refurned o his home. Thereafter he left his home for -
Northampton Mountain some 23 miles away about 6.30 a.m. arrtving there
at about 8.00 = 8.30 a.m.

Later, while'in Norfhahpfén Mé’uﬁain ‘heheard of the death of
the deceased. He admitted -seeing and,speaking_withCyris Green, who
informed him he would be charged with committing ﬁhe crime, and said
he told her he knew nofhing about 1t. |

The converég}lon ‘between.Cyris Green and The appelfanf was a
parf of ‘fhe circumstantial evidence. ied by The prosecufion in dis=~

charglng +he burden of proot, -
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Mr. Daly for the appe!iant obtained leave fo argue

Mr. Daly for the appeilanT obfalned Ieave to argue supp!emenfal
grounds filed. He urged in ground one of the supp lemental grounds of
appeal -

“+ha+ +he learned trial judge, fo the great

prejudice of the defence, erred in fact and

in law by directing the jury that the accused's

deniais to the witness Cyris Green of having

killed the deceased in the circumstances

ztleged by the witness, could be regarded

either as an admission of guilt or as being

[dnsincere and thereby forming a link in fhe

chain of circumstential evidence pointing to

+he accused’s guilt (see pp. 118-119; c/f.

pp. 32 & 38).7
Before dealing with the impugned directions given by The learned Trial
Judge, it is desirable to highlight the relevanf,parT of the evidence
of Cyris Green including the conversation that formed the basis for the
directions given. This is as hereunder:-

"Miss Green said that about 11.00 o'clock

on +he morning of the 4th September, she

saw the appellant at Alvin Hitl's shop at.

Northampton Mountazin, she spoke to him ‘saying,

"Herman a hear dem chop up yuh glrlfrlend

over Buena Vista Mountain?. :

He replied Yhmm hmm.'

She then left and went to where the body was discovered. On the
evidence this was some 2-4 miles away.

About 2.00 p.m. shs was at home and the appelfanf visited her
there she observed "him @ parspire hard’. She said to him "Herman yuh
deh here so and hear you girifriend chop up?'

In response to that she said:

"Him turn to mi and sch Bim give me three- hundroC
ﬂllars ﬁnc sah zh mus zlve him sister.”

"Ml Turn +o h|m and seh, “Ah you do it?

| Hlm seh is icilda did go repor+ h:m seh
him threaten her,” .

"Mi ask him again "Herman ah you do 117.. and
him turn to me and seh, him hold on To me
finger, This finger and seh ah must go wid -
him and ah seh, ah not going wud yuh Herman.

The withess! mpther then regquired some aTTenTion and after
attending to her she the wiTness returned to the appellant to continue

+he conversatior:
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“"Mi{ seh Herman go over, yuh dont hear the
pecple zh murmur seh is you."

"Him seh him ah go sleep over and ! seh, nc,
] dont want to get involved with government."
After that him seh o me that | must tell him
unclie to sell the cow hire him Barrister."

"Mi seh to him seh, Herman is you do it? ‘and
him seh nc.”

"Him seh to me, him seh if is even if mi...(vagina)
| must take it and go get obeah man and heip

him." Mi furn to him and seh "Herman is you do
it? and him seh no," :

In cross-examination the witness said that on every occasion she
asked him 1f he had done it he said nc.

AfTer reviewing this evidence the tesarned irial Judge directed
the Jury at pages 118-119 of the transcript Thus

r‘N-ow an accused person is not bound to lncrsmrna?e
himself but it does not follow that a failure to
answer an accusation or question where an answer
could reasonably be expected, may nct provide some
evidence in support of an accusation; whether it
does will depend on the circumstances. The rule
of law undoubtedly is that a statement made in the
presence of an accused person even upon an occa-
sion which should be expected, reasonably, to cali
for some explanation or denial from him is not
evidence against him of the facts stated, save
insofar as he accepts the statement, so as to make
it in effect his own. Now he may accepf the state~
ment by word or conduct, actions or demeanour, and
i+ is the function of you Mr. Foreman and members
of the jury to determine whether the words, acticns,
conduct or demeanour of the accused man at the
+ime when a statement was mede, accepted it in whole
or in part. Let me fell you this, it does not
necessarily follow that a mere den:al by the accused
of +he facts mentioned in the statement necessarlly
... renders that statement inadmissible, because he
may deny the statement in such @ manner and under
.. such circumstances as may lead you the jury to
disbel feve him and constitute evicence from which an'
acknowl edgement may be inferred by them.'

Mr. Daly submitted that This direction was confined to the
appel!anf’slresponse To the accﬁsa?fon,‘bécause the -learned trial judge
had already.émpfy direcfed-fhe-jury as to how.fﬁe's;rrounding circumstances
cught To be approached The direction when sC conflned he contended,
left IT open to the jury to ftnd in effect Tha+ The appe!lan*‘s denial in
answer To The quesTuon...'dld you do if?” ceuld consfifu.e a fact on

which a flndlng adverse ?o The appel lant could be made° This response,
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he submitted, could not however be considered either as an admission, or
as a fact forming“afl?hk'ln the chain of circumstantial evidence against
the appeiiant,
Mr. Daly conceded that he found no fault with the directions as
a pure statement of lsw. What he faulted was +hé learned trial judge's
applica?idn because he' invited the jury +o_findifha? the response ccould
be regarded as an admission. He further submitted that even if the
directions could:.be construed as referring to the appellant's denials of
guiif within the context of the wider circumstances contained in the
evidence of Cyris Gresn, namely, his words and actions that morning, the
directions were erronecus and constituted a misdirection. The effect of
the direction Mr. Daly maintained was fo invite the jury to interpret
adversely to fhe appeliant and in a manner conclusive of his guilt the
single most salient bit of evidence, namely, his answer "NO' which was
capable of placing an innocent interpretation on his other words and con-
duct as related by Cyris Green, thereby ercding a significant aspect of
the defence.
ln the directions complained of, the learned frial judge was

dealing with the entire evidence of the witness Cyris Green including
the narrative reproduced, of the conversa+ioh she had with the appettant.
Immediately befére this direction, some specific aspects of this con-
versation had been dealt wﬁTﬁ. Thus the learned trial judge in dealing
with +he'appetlan+?§ request that Cyris Green should inform his uncle Yo
sell a cow and engage 2 barrister and that she should sell her body fo
solicit help of obesh man, said at p. 116=118 -

"Now Mr. Foreman and members of the jury if you

accept that bit of evidence you will have o say

what you make of it. The prosecution is saying

that a reasonable inference to be drawn is that

here is a man who knows he has done something and

s it were, he expects to be arrested so he is

putting his house in order, gives his sister

Three Hundred Dollars, telis his uncle fo sell

cew to get barrister for him; asks an oid time

girtfriend try and help me raise some money even

to use your body, use your body get some money

help me. - Why is he doing thet, Mr. Foréman and
~members of the jury?



-8 -

"On the other hand, what the defence is saying;
_the evidence is that she told him that people
are murmuring that is him do it. People are
murmuring. [f you accept the evidence, the man
must be prepared, if he is arrested, he would
like to-be defended since he knew that he did not
‘do anything. So just in case he is arrested for
somettiing he has not done, Tel! mi uncle to sell
the cow sg mi barrister can help mi. “You work,
tco, @nd get some money and help me because people
are saying is me kill her?. Mr. Foreman and

- membeérs of the jury you will have to say what you

" make of it, you are the judges of the facts. As

I Toid you, | cannot tell you what facts te find,
you will have to decide, 1f you accept that bit
of evidence from Miss Green. You must remember
that the evidence is quite contfroversial, that
Is when he made his unsworn statement. : He did
not deny that this argument.took place between
Miss Green and himself, but that does not mean

" that it is necessarily true. You will have to
‘$ay, if you accept it or not, there is no onus

" on the acc¢used man to prove his innccence, the

““Prosecution must satisfy you so that you feel
sure.”

After giving this direction The learned tTrial judge went on fo
say - : :

"Now Mr. Foreman and members of the jury,
learned counsel for the defence told you that
every time this argument did take place,
“everytime she asked him "isiyou do it?' his
- reply was, not me, everytime.”
Theréaffer he gave the direction chalienged by Mr. Daly. The
impugned direction 1s based on a passage in the judgment of Lawton L.J.

in R. v Roy Francis bhandler (1976) .63 Cr. App. R. 1 at p.4. in the .

passage lLawton LQJu-sfgfed what the law has always accepted based on the
proncuncemsnt of Lord-Afkinson in Christie (1914) 10 Cr: App. R. 141
at p.155.
A trisl judge is required to meke his summation custom-built

for the case in hand and we find that in the circumstances of this case
the directions given by the learned frial judge were paerticulariy
apposite.

7 Cyris Green and the appellant spoke on even terms and the jury“é'
aTTenTion was_direcfed to the issue of whether the appellant's response

was such‘fhaf guilt could rgasonabiy be inferred.
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Having given these directions the learned trial Judge
continued at p.119 ~

"Mr. Foreman and members of the jury, you
may ask yourselves, if you accept that on
@ach occasion he is asked all he said - is,
"No', Why just mere no. Somebody is
accusing you of a serious thing or asking you,
'Is you do it?', ™No'. |s that the answer
that you would expect, Mr. Foreman and members
of the jury? That is something for you to
consider, you are the judges of the facts, you

. must considér those things and. see what you
* make of them." L o '

Learned counse! for The‘ﬁppé{tanT referred throughout his
submissions o the chain of circums}anfia] evidence énd'finks in The
chain. While +his is popular and accepted usage, we Think that 2 more
appropriate exposition of the nature of what. Is circumstantial evidence
Is fo be found in R, v Exall (1866) 4 H & F at §.933 per Folicck C.B.

"1t has been said that circumstantial evidence is
to be considered a chain and each piece of. evidence
as a link in the chain, but that is not so; for
then if any one Iink broke the chzin would fait.

It is more likely the case of = rope composed of
several cords twisted together, one strand of the
cord might he insufficient to sustain a weight

but three or more strands together may be of ‘quite
sufficient strength to sustain the weight,

Thus in circumstantial evidence therd fay be a
combination of circumstances no one of which

would raise a reasonable connection or mare than ...
a mere suspicion, but the whoie taken together

may create a strong conclusion of guitt, that is
with as much certainty as human affairs can re-
quire or admit of.”

The directions on circumstantial evidence were lucid and
eminently correct and the issues were'fairiy left to the jury for their
consideration. We found there was no merit in this ground of:appeal. :

The second and -third.grounds of appeal argued by the appeliant's
counsel .are conveniently covered under the umbrella - "The verdict was
unreasonable and cannot be supp65+ed having regard to the evidence’.

Mr. Daly submitted +hat the evidence led by the prosecution
amounted to nothing more than graVé'suspicion and the learned trial

Judge should have upheld a no case submission and withdrawn The case

from the jury. He alsc submitted that the evidence adduced by the '
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presecution did not provide an unbroken chain pointing unequivocally to
the guilt of the sppeliant. Counsel did not dwell long on his sub-
missions on these grounds and at the conclusion we did not call on
counsel for the Crown.

The learned trial judge dealt with the issues fairly and
correctly. He placed before the jury the defence and the prosecution's
case and the decision by the jury is quite consistent with the evidence.
The learned trial judge was right in not acceding fo the no case sub-
mission. Indeed this case was & strong case of circumstantial evidence.
All the elements in a case of circumstantial evidence were there; In-
terest opporfunity and conduct. See R. v Treacy (1944) 2 All ER 229 at
p.231G.

Intersst often referred to as motive was in the fact that +the
relationship between the appellant and the deceased had been breaking
down and in his own words she had reported fo the police that he had
threatened her. Opportunity, he had as the evidence disclosed That he
had left the home of Cyris Green at Northampton Mountain before dawn,
he went to Buena Vista Mountain where he lived and went on +o Warminister
by about 7.30 a.m. His route would have taken him in the area where the
deceased's body was found and his machete, which could have been used to
commit the crime, was found in a tank 3/4 mile from the body and along
the same route. His threat to kil! scmeone made in the presence of
Mr. Jerome Lawrence, his sharpening his machete on the 3rd September,
1984, his response on being informed of his girlfriend's death, his
reaction to the observations of Cyris Green and his responée to questions
asked by Miss Green, constitute conduct prior to and subsequent to the
death of the deceased which the jury must inevitably have taken into
consideration.

We concluded that there was no merit in the appeal which we

accordingly dismissed.,



