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The case dependad wholly on the ?isual identi=-
fication of & sole eye=witiness, viz. the bousecholder,
Mr. Richard #ilscn. e said that he knew the appellant for
& considerable number of years. e spoke of the lighting
availabla, a kerosence lamp soae Iive fewtc fron whaere he was,
the periocd of obsgervatisn, three guarters of an hour.

Nowhere, however, in the course of hic zuaming

up did the learped trial judge alerit the atteniticn i the
jury tu the need for cautlon in cunsidering visual identifi-
catiosn as he ig reguired to do. In i, v, Whylie (1973)

25 W.I1.R. 430 at p. 43¢ we said:

"eoos. the trial judge should

alert the jury to approach

the evidence of identification
with the utmost caution as
there iz always the poussibility
that a single witness or
several witnesses might be
mistaken.”

e emphasized the requirement of the warning in

R. v. Bradley Graham and Randy Lewis, T.A. 158 and 159 oi 1981
&

{(unreported} dated 26th June 1966 when we cobserved at p. 37:

"It is not within the discretion
of the trial judge to deterwmine
whether or not he will give a
general warning on the dangers
oi visual identification, and
to elaborate and illustrate the
reasons for such a warning."”

{Bmphasis supplied]
Although these cases were criticized by the Privy

%

Council in Junior Reid and Ors. v. R, and Errol Reece and Ors.

-

v, ¥t., Privy Council Appeals 14, 15 and 16 of 1988 and 7/89

(unreported) dated 27th July, 1983, and Scott and Another v, R.

[1989] 2 All E.&. 305, nothing said in these judgments of the
ﬁrivy Council overruled or cast any doubt on the correctness
of the dicta quoted above. There is therefore no excuse for
a trial judge in failing to warn the jury of the dangers

inherent in identification evidence. The need for the warning
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is all the more necessary when the evidence is given by an
obviously honest witness because the honest witness is likely
to appeay all the more convincing to the jury, although

he might well be mistaken. As was said in the Australian

case of R. v, Dickson [1983] 1 V.R. 227:¢

"The second thing which the jury

are unlikely to know is the
substantial degree of risk that
honest witnesses itay be wrong

in their evidence of identifica-
tion. Jurors who, unlike trial
lawyers, have not given thought

to the way in which evidence of
visual identification depends

on the witness receiving,

recording and recalling accurately

a fairly subjective impression on
the mind, are unlikely to be aware
of the extent of the risk that
honest and convincing witnesses

may be wmistaken, especially where
their opoortunities for observing

a previously unknown offender were
limited. The best way of explaining
and bringing home to the jury the
extent of this risk is Dby explaining
the reasons for there being the risk.
and that it is essential to distin-
guish between iionesty and accuracy and
not assume the latter because of
belief in the former.”

The effect of a failure to give the warning to
the jury in a case based on visual identification was stated

thus by Lord Griffiths in Scott and Another v. R, (1989} 2

All E.R. at pp. 314-5:

M eeoseo 1f convictiong are to

e allowed on uncorroborated
identification evidence there
must be a strici insistence on
a judge giving a clear warning
of the danger of a mistaken
identification which the jury
rmust consider before arriving
at their verdict, and that it
would only be in the most
exceptional circummstances that
a convigction based on uncorro-
borated identification evidence
should b2 sustained in the
absence of such a warning.”

In the latter case of Junior Reid and Ors., Privy Council

Appeals 14, 14 and 16 of 1968 {(unreported) dated
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27th July 198S Lord Ackner stated in emphatic terms that

the failure to warn will lead to the conviction being quashed:

“Their Lordships have no hesitation in

concluding that a significant failure
/”\ to follow the guidelines laid down in

Turnpull will cause the conviction to
ne quashed because it will have
resulted in a substantial miscarriage
of justice.”

That statement of principle has overxuled the decision

of this court in R. v. ithylie (supra) as later explained in

R, v. Bradley Graham and Randy Lewis (supra). In the latter

case, we said this:

T "The further arqument was that the first
<\/' rule as adumbrated by the Court of Appeal
in England in Turnbull's case required
both a general warning as to the special
need for cauntion when considering visual
identification, and the reason for the
need of such a warning, consequently if
such a double warning had not been given,
notwithstanding the quality of the
evidence, the omission should lead to a
quashing of the conviction. Our Court of
Appeal was not prepared to establish such
an absolute rule and formulated the
applicable principle thus:
. ‘%e have considered the decision
< j in the cases of Arthurs v, A. G.
s for Worthern Ireland; R. V.
Turnbull; R. v. Peggy Greqgoxry;
R. v. Desmond iBailey; R. v. Dennis
Gayle and from these cases we
extract the principle that a
summing—-up which does not deal
specifically, having regard to
the facts of the particular case,
with all matters relating to the
strength and weaknesses of the
identification evidence is unlikely
to be fair and adegquate. #hether
or not a specific warning was
given to the -jury on the dangers
(”*} of visual identification is one of
Vo the factors to be taken into con-
sideration in determining the fairness
and the adequacy of the summing-up."

[Emphasis added]
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"The passage quoted above was
deliberately formulated in that
manner to allow for the gradual
development of the law as it
relates to the value and
importance of visual identifica-
tion evidence."”

It would appear thereforz, that no matter how cogent
the evidence, how excellent its guality, no matter the extent
of the discusgion with the jury by the trial judge of the
atrengths and weakngsses of that evidence, or a consideration
of the factors suggasted in Whylie, this court is bound hy the
English Court of Appeal dacision in Turnbull, (1977) 1 Q.B.D.
224 in all xespacts. A conxiotian gannot stand therefore, if
the warning and tha reason therefor, are not given by the trial
judge to the jury.

The failure therefore of the trial judge to warn the
jury in this case must rezult in the appellant’'s coanviction
for burglary and larceny being quashed. No one has sought to
suggest thatanything said by the Privy Council in Reid and
Ors., v. R, (supra} ar Scott and Another v. R. [fsupra} prevents
this court frow ordering a new trial. AL all events, we are
satisfied that where thare is evidence, as here, fit to be
left to the jury, but the judge has fallen into error by his
non-direction on an important issue in the trial, that the
interests of justice would require & new trial which we ordered,

as announced at the completion of submissions.
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