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SUPREME COURT CRIMIHAL APPEALL NOS. 48 &

BEFORE: THE HOM. MR, JUSTICE WRIGHT, J.2.
THE HOM. MR. JUSTICE FORTE, J.A. -
THE HON. MR. JUSTICE BINGHAM, J.A. (RAg.)

REGIHA
Vs.
HUGH MODEST
BALDWIN PARCHMENT

Delroy Chuck for the applicants

Carolyn Reid for the Crown .

June 3 and 17, 1591

WRIGHT, J.A.:

1n an escapade which bears the hallmark of careful plan-
ning or connivance, two men, identified as these two applicants,
on august 3, 1989, at gun-polint robbed Miss Verona Gordon of
$32,593 and, but for the quick-thinking of an alert Mr. Nigel Grev,
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they would have succeeded in enjoying the fruits of their crime,

Hiss Gordon, an employee of Romans & Associates, whose
offices are located at 3 Hillview Avenue, St. Andrew, had'just
returned from the bank in a van driven by Emery McKenzie conveying
the money in a large brown envelope and just as she was approach-
ing the office docor to press the buzzer at the front door to gain
entrance, there came these twe men rushing in through the gateway
and intexposed themselves between FMiss Gordon and the door.
Parchment, the taller of the two, with gun pointing at her
demanded the envelope which she threw to the-ground\aﬁtgr some

hesitation. Modest was =11 the while behind Parchment as
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Miss Goxdon stocd there facing them but, gquite understandably,
paying the greater attention to Parchment who was menacing her
with the gun. Parchment picked up the envelope and both men ran
Ooff as Miss Gordcn bawled for thief. The time was then about
10:306 a.m.

Mr. Grey, ancther employec, was just about returning to
the cffice from number 4 Eastwood Park Rcad, just opposite to the
gateway of number 3 Easiwood Park Rcad where the robbery had taiken
place, when he heard ¥Miss Gordon's cries and saw the two men
running off - Parchment with the gun and the éﬁ%élope in his hand.
Hr. Grey gave chase down Eastwced Park Road, through\Central
Plaza, and down Constant Spring Road, always keeping his guarry
in sight. He refrained from getting too closc because of the gun
in Parchment’'s hand. He watched and saw them board the lone
warter Million® minibus at the bus stand and then he tock a
taxi and went ahead of the bus towards Crcss Roads. At Cargill
avenue, just a few chains down the roazd, fortune smiled on him.

e saw a police patrcl car which he stopped and to the four police-
men ¢n patrol he made Eis report. 1In about three minutes tine

the bus arrived and was stopped by the police. BHr, Grey
recognized and pointed cut the twe men to the policemen, The dcor
cf the bus was cpen and HMr. Grey was able to see Modest sitting
near the front and Parchment standing. As he pointed them out,

he observed that Parchment drew the gun from his waist and tucked
it under a seat while Modest threw the envelope through a window
ox the bus cn the right side. It fell in the road and was
retrieved by cne of the policemen. Grey pointed out the gun to
the policemen, who tock possession of it. Both applicants were
removed from the bus and together with Grey were taken back t©o

the office at 3 Hillview Avenue, where a greatly relieved

Miss Gordon identified them as the two men who had rcbbed her a
bare half-hour carlier. Gratefully she exclaimed, "4 God deh

pon mi side".
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apparently because of the damaged condition of the
envelope with the money some had fallen cut {(cne parcel fell cut
when the envelcpe was thrown through the window) and as a2 resuis
the amcunt was reduced to $2§,7786.

In the presence bf Miss Gerdon and both applicants,
the witness Higel CGrey stated how he had witnessed the incident
and had chased the men and eventually pcinted them cut to the
police. HWeither applicant said anything. They were thereupon
arrested and charged by the cofficer, Corporal Michael Scott,
with Rcobbery with Aggravation and Illegal Possession of Firearn:.
On being cauticned, Parchment is alleged to have said:

“Boss, mi nuh have nutten f£i sey

pecause when di police ketch mi

wid gun dem woulda kill mi."
Modest's response:s

"Is a bwoy name Haddoo set up
the robbery.®

At the trial befcre Gordon, J. con March 27, 1890, the
live issue was the identity of Miss Gordon's attackers. The
learned judge regarded the evidence of Zmery McKRenzie, the
driver of the van which conveyed Miss Govdon from the bank, as
being of such doubtful guality that he eliminated it from
consideraticn. The relevant evidence to be assessed,; therefore,
was the testimony cf Miss Gordeon and Mr. Grey and the statements
attributed to the applicants. Though not related to the issue
of identificaticn, it is of importance thet the gun recovered,

a .38 Calibre BPL Cclt revolver, was certified to be in wWOrking
order and the four .38 calibre cartridges with which it was
loaded were found to be live ammuniticn. Of course, in deter-—
mining the issue of identity, the defences of the applicants

had to be considered as well. Both men admitted being on the
bus, having boarded it at different points - Modest at Dumbarton
avenue and Parchment at Patrick City - but maintained that thoey

knew ncthing about the incident.
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Tn the course of a detailed assessment of the evidencs,

the trial judge expressed himself as being satisfied with
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Miss Gordon's identification of Parchment because of the conceun-

trated attenticn she paid him since hoe had the gun. But he was

not as satisfied with her identificaticn of Hodest and had that

issue rested solely upon her evidence he would not have acceptod

it. But as he said, there were other factors principally the

evidence of Mr. Srey in which he said he found no discrepancy. ”“Hﬁ\\
The very valiant rcle played by this witnegs singled him cut Zox

attention and, in this regard, the learnea judge, at page 72,

"7 gsaw him and I heard him. I was
very careful in watching him. He
does appear to be of a higher level _
of intelligence than the other Lwo _— -

witnesses., He displayed a lot of T
sense cr commconsense in the pursuit g
of the men and while he said that T
at one time he did see the faces of %

the men his icdentification of then
is based sclely cxr mainly on the
garment they wore., He sald he iden-
vified them by the garment thoy

wore but @s a human being in a
gsituation which occurred minutes
before, he saw the two men. AS you
sege them you can know, cne is taller
than the other, that is verv cbvicus;
cne is of a lighter complexion than
+he other, that is very c¢bvious.”

Finally, he said at page 73:

"1 am impressed by the evidence of
Mr. Grey, I am satisfied that he

is & witness <f truth and I am
satisfied that in the circumstances
of this case the evidence of the
connecticn of the accused with the
commissicn of this crime and their
identification by Mr. Grey, coupled
with the circumstances attendant on
the recovery ci both the money and
the discovery of the gun satisfies
any test of identificaticon. I am
satisfied beyond dcubt that these
two men committed the crime as
charged in the Indictment and are
guilty on both counts of the
Indictment.”

hgainst the weight of such evidence, their defences

were rejected and having been found guilty were sentenced each

tc seven years imprisonment at hard labcur on Count 1 and eight
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years impriscnment at haxrd labour cn Count 2.

-

The single ground of appeal filed by kr. Chuck reads:

"That the learned trial Jjudge failed
te acdeguately direct himself on the
law of identification.

n support thexreof, the lzarned

crial Juare has not stated the law
y indicating that he is ‘aware of A
the mcest recent decision on the -
mesticn of identificaticn’
See P.713.7
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With his usual candour, kr. Chuck admitted that the evidence
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against the applicants was overwhelming and his only coﬁcern WVas

such as is reflected in the ground of appeal. He suggested that

the case be remitre u for re-~trial.
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What the learned trial Jjudge had said when he purported
to warn himself was:

"Wow, I am aware cf the most recent
declgion cn the guestion of icdenti-
fication, the possibility of where
people could be mistaken or mistak
being made. Indeed Miss Gordem Suld
she has never mistaken anycne or she
has never made a mistake in identi-
fying anyone, nct even in matters of
vou hknow, whnere no criminality is
invelved. I find it a bit difficult
to accept because cone knows therxroe
are times when people make mistakes
in recognising pecple and the law
accepts that.”®

The burden of Mr. Chuck's submission centered arcund the use i
the word "possibility”, contending that thinking alonyg such lines
tends tc minimize the element of danger which calls for attention,
However, so¢ far as the merit of that submissicn is congerned, wo
note that the use of the word "pessibility” in this regard is

not novel. In R. v. Whylie (1977} 25 W.I.R. 430 at 431, the

Court, in céealing with the need for caution with reference to
visual identification, said:

"The traal judge should alert the
juryv to appreach the evidence of
identification with the utmost
caution as ther e is alwave the
posuxwll ty that a single witness
or scveral witnesses might be
mistaken.”
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Here, therefore, is authority for the use ¢f the word "possibility”

about which ccmplaint is made. The ground of appeal accordingly

fails.
Wnat needs to be borne in mind is that what is inveived
in the warning in cases dealing with the issue cf visual identi-

ficaticn is much more than a guestion of semantics. #What really
is involved 1is ensuring that evidence of identifiéaticn is nct
accepted and acted upen without the utmest care belng taken to
eliminate the possibility of an accused person being identificd
honestly but mistakenly or as a result of deliberate lies. it
is to this end that the varicus factors which could affect the

guality of the evidence have becn singled cut for careful atten-

®

tion whether the trial be by judge and jury or by a judge sitting
alone, Judges wculd, therefore, Lo well advised not to adopt

hort~cut methods in dealing with the issue of visual identifi-~

n

caticon which unnocessarily provide rcom for contenticn as to
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deguacy of treacment. But this is not to say that a judyc
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itting alcne must be expected to expatiate as though he were

0

ddressing a jury. The presumption that he kncws the law does
not carry over Lo its application. This he must demonstrate by
the language he employs. And it should be ncted that inasmucn

as this aspect of the law is new in its dovelcopment, much will

depend upen the cconsistency f the judges in their applicaticn.
In this regard, however, it is to be ncted, as a mnatier
cf exception, that there will be circumstances in which the juicsz
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will be excused for not giving the normally reguired £ull txeonce
ment to the issue. An example is provided by the case of

R. v. Enthony Mcintosh $.C.C.a. 145/8% (unrepcrted) delivered

1g+th February, 1%%1. In that case the trizl Judge had Zailed

te direct himself as is reguired. But in the circumstances of

B

the cose, this fall&f& was held to be nct fatal. Rowe; P. at

page 3 of the judyment saids
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“This Court has in a plethora cf
‘udgments advanced the rule thet
a trial judge ought not to adopt
any technique of shortening the
directicns to himself on this
issue of visual identificaticn.
The issue is commenplace; it
arises in the criminal courts
every day. Each trial judge owes
a2 duty to himself to get this
simple, but important aspect cf
his trial technigue word perfect.
¥n this case ncthing turns upon
the trial judge‘s failure to
expand the directicons to himself
s8¢ as to place the matter beyond
doubt that he is aware of the
reasons why visual identificaticn
evidence has been placed on the
list classified 'highly suspect’
as there was the most cogent
corroborative evidence in the
virtual admission of the appli-
cant to the police officer and
his recent possession of a
guantity of egasily identifiakle
stolen goods.”®

But even in such instances, where the Jjudge is refraining from
directing himself fully, he should demonstrate his grasp of tha
situaticn by stating his reason for the course he adopts.

In the instant case, insciar as the evidence of
Miss Gordon is concerned, very cogent corroborative evidence is
supplied by the evidence ¢f Wigel Grey in which the trial judge
found no discrepancy and with which he expressed himself as bein?
satisfied. But his evidence does not stand alcone in this regard
because the money is found in the hand of Mcodest. In addition,
the statemente attributed tce them both can cnly enure to
strengthen the prosecution case - Parchment explaining why he
scught to dispose of the gun and Modest disclosing that the
robbery was as a result of a conspiracy.

In thaese circumstances, we were satisfied that nocthing
turns cn the truncated manner in which the trial judge dealt with
the issue of wvisual identification. We, therefore, dismissed
the épplications for leave to appeal against convictions and
sentences and ordered that the sentences commence from

27th June, 18%0C.




