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& VOAY Gire, were awartied in evidence. 'theie were also
oral inc_.uinatery svatements mace Ly the appelliant Chunyg co
 pulice ¢ificer in tite vourse of Lnlerfogatich. “2he Labé

WAL subpoiteu H1SG Y tﬁe:evLQenée CE WG lthesses, one
Patricl rryce wio Jau Crié;naﬁfy ineroeed waih uiese appellants
Gil this whaiye bun LboailiSt wLOR G0 Gvidence ss eventusily
oiferad al e conmencelent of che trial, He testified as to
the movement of these appellants on the day of the murder.

“he other withéss was Blizabeth Collins who testified as to
incriminatcory siatements made by the ampellant Denni Wilson
and alsoc au to hie presence benind tne steering wheel of the
slain man‘s car on the date of the murder.

We can now givé”in'somewhat'more detail, the facts
presehied before Morqan, J and the jury in support of the
chaige;* sometime before midnight on §th July, 196,

Patrick Pryce saw Prince pick up the appellants at Tracks Disco
in Man&éViilé,"MancheSter and ¢rove coff with them. ‘That was
the last time Pryce saw him alive. His body was recoverea
from a baurite red mua-lake on 7th July at about 10:30 a.n..
Prycé iater saw the car in Sesame Street, Mandeville. Along
with the appellants, he entered the car which was driven by
Denni WilSon to certain places and thereafter inte Kingston.
In the course of the journey he became aware of a peculiar
odour in the car and enguired about it. <Chung said that
someone died but gave no other detail. In the glove compart-
ﬁeﬁt of théﬁcar he also'OBServéd w0 knives, one of which was
& survival 4nife popularly called a "Rambo" knife. He had
seen one similar to that in the possession of Denni Wilson.
The blade, he noticed, was bent, and on the hlade towards the
handle there appeared to be red mud. So far as che condition

of the other knife wat concerned, it appeared to have the same
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sort of substance on it. He returned to Mandeville by
himself ieaving the appeliants in $ingstono The reason

he gave for returning to thg_country on iiis owh, was that
Chung had threatened to kill him or menbers of his family_if
he were to volunteer information to the police that he had
been taken in the slain man®c.car to Xingston, Indeed, there
were. other: threats on his life made to him by Chung
subseguently.

#lizabeth Collins was the other material Crown
witness. GSue lives in Mandeville and ¢ic sc on thei@th Jply._
On those premises also live, Denni Wilson and Dwayne Rylion.
On that Gay between 4:00. and 5300 p.m., she saw
Christopher Prince who drove out of the premises in his taxi
with Denni Wilson. Round about 1:00 or 2;0& a.m., she was
awakened by the sound of.almotor car.engineﬁidling, L.ooking
out, she saw Denni Wilson around the steering wheel of the
taxi, “here were other persons. in the vehicle including
Stephen Wilson, but those she {id¢. not. recognigze. The car
was driven away. -On the,Satg;day_before these events, ViE
the 5th July, while she was ill at howme she overheard volces
in an argument at the house and recognited one of the voices
as that of Denni Wilscon. He .was saying - *the only way to
get a car.is co kill & man.” . On Tuesday dth July she_saw
both Denni- Wilson and Dwayne Hylten at‘the market. _Becausg
of what she ha¢ previously overiheard, she enguired of.Wilsgq -
who had told him and Stephen wilson to kill Christopher Prince?
His response was "So mi hearQ?: Counsel who appeared below
for this appel;ant in_an_endegvoux £o counter the adverse
implication of this evidence; suggested tq_the witness”thatm
the appellant’'s.response to Miss Collins'’ qug:y_was in,fagt -
"are you crazy?"  The suygestion was emphatically rgjected

however.
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&n 29th August; the police:interviewed this
appellant Dennixﬁélsontk He was told after being cautioned
that the‘pol¢¢é had reason tc believe that he had assisted in
the murder of Priﬁceg ﬁéﬁwas_also ﬁold that his “Ramﬁd“
knife as well as that of Ian Chung, and a ”non-schucker5 an
instrument useu by persons_who practice karate had ail been
recovered. The:qff;cer.no;ed him asg saying -

"Mr. Bennett, I Know you are no
fool and I won't try to undermine
your intelligence. I know I may
not get out of this, I am probably.
goinc to hang, bubt Mr. Bennett, ny
brother ‘is not in this, he-and
Patrick were not there. L am
sorry for Stephen. Y figure you
chcoose to talk to me last because
vou know that I am gullty. &
hope Utephen will get off and be
able to make & new start. I won't
“be there to care for him, I cause
him to'be in this. 1Is only three
of us were there, me, Ian and
Dwayne, Chris, Stephen and Patrick
are innocent. I guess you ars
going to give me a chance to
explain; i am going to tell you
everyvthing from start to finish,
Y don't want EStephen to be charyed
‘with murder.” - .

on 30th August, it was the turn of Dwayne Hylton
to be interngatgd_by_thg_pgliceo- After being cautioned, he
saié that he had bg§n threatened by Chung and Denni Wilson.,
e was present when the killing.occurredf_ HQ had been given
the non-schucker to garrotte Prince. He was #illing to give
a written statement and in the event, did as ne promiéed.

On that same date?.the poiice also interrqgated
Chung. Upon caution, he said that the plan Qas for EVéryone
to keep si;ent_but_everyone else had talked, placing all the
blame on him. His only act was to mark his knife.across the
¢lain man's chest. He too expressed his willingness to |
provide a stg;gpenﬁ‘in_y;itiag, a promise heféventually

t

fulifilled.
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We can now summarlze the cautioned statement of
each of these anpellants, First Dennl Wilson ~ He said that
despite his effortq Lo achluve somethlng in llfea he had
fa;lca but felt Lhe at&onGCSL desire to m;grctea With
Stephen (nLu brotnev) ian Chuhg, Dwayne Hylton and
Patr¢cP Pryce, he olannad tc stowau&y on & ship which was
scheduled to Sall on Monday 7th July. ,They,deCLdea to abauct
Prince and sieal his car. Asjpart Qfﬁthe.plah he chartered
the car on the pretext of conveyiné-twé.of:his friends to
their homes. Instead,: Lhey went to an dddress in Mandeville,
178 014 Greenvale hoad whexe heF Dwayne Hylton and Ian Chung
collected thelr-clotnes; -ihey;then set,off,ln the car
driven by their victim-tc'DunrobihuAvenﬁe which was the place
selected for the.ab&uction_exeicise;ﬁhereﬂhe,changed his
mind and advised Chung.bﬁt;chung_ﬁaa édémqnt. Shortly aiter
ithis, when he heard Aé;if;;hé.ariﬁer.waé:being chokea, he

did the following acts - i) he put1the car in neutral
and stalled it.

ii) he went around to the driver's
side;

iii) he removed the driver from
the car and ordered him to
refrain from calling his name.

Ini#he étrﬁéglé, ian Chung stabbed the driver..'Whlle he
went to switch off the.headlightsy the others threw the body
on the bank at the side of the road. He instructed them
however to place the body in the trunk of the car. He

drove uhe car to thu mud lake in ordexr to dlspose of the
body. Everyone hnougnt Prince was dead. after the lake was
tested to.ensure that the body would sink; ail of them threw
the body in thé-lake. as they were about to leave, he heard
spiéshiné.iﬁ the vicinity of the sgbt where the body had
been tossed. He told the others that Prince was not dead.

He ordered them to remain in hiding and he went and placed
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the car out of sight. ' On hig return, he saw Prince

‘emerging from the mud-lake and chased him. Prince pleaded

for ‘his 1ife but Chung stabbed him and cut his throat. .= -

Chung aiso ordered him to stab Prince and he complied By

' stabbing hiw in his heart. ® The blade oi the knife bedame

bent. Heé ‘checked for vital signs but Prince was dead. The

" body "was again thrown into the lake. Subseguently, they

made efforts Lo stowaway but were discovered and fled. They

eventually went to 5t. Ann but ' he spcke in his sleep and.

everything came to light.

“wnis statement, if accepted by the juyy, was

overwhelming proof that this appellant was a principal in

the first degree to the murder of-the unfertunate "Princes
Ko 6né'sought o say otherwise,

With respect to Ian Chung's statement, he stated
therein that he was part of -lan to stowaway with Lenn. Wilsen,
Denni Wilson, Stephen Wilson, Dwayne Hylton and Patrick Eryce.

Hé'énéagéd’Pfince whe had a cab to take them to Kingston

by lying to nim that he had $190.0v. They took the cab.

At some point in the journey; Denni Wilson handed
Dwayne Hyltoh "a wive thing™ (presumably the non-schucker).

Denni Wilsor gave a signal’ to Dwayne Hylton who placed .

‘wire around Prince’s thréat. Wilson stopped the car.on the

‘instructions of Denni Wilson. ' He covered Prince's mouth

with his hand to prevent Prince's cries. Wilscn ran to

"the other side of the car where he (gnax’ the door, dragged

Prince from the car and stabbed him. Denni Wilson told

hir to ut Prince's throat but he "marked his kuife on

'his chest for (he) did not want to kill him." The others

put the injured man in ‘the back seat of the car where he

‘was. FPrince was feigning &s if he were dead. He asked
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Denni Wilson where he was golng to.dispose: of the body,
and.was told in the mud-lake, - When they arrived at the. lake,
they took: Prince from the car to a spot beside the lake..
Denni Wilson.gave the order %zo-throw Prince in the lake. The
order was carried out.,  He saw Prince raise his head and put
‘it back -in the lake. Denni Wilson who had also seen this act,
said “that £.......think him smart.® While Dwayne Hylton was
positioned in one -spot, -he was placed elsewhere and told to
wait. 'Denni drove the car . off. From his position, he saw
Prince lift his head and crawl from the lake., At this point,
Denni Wilson. ran down PrinZe .and while Denni Wilson used
Chung's knife to stab Pringe .all over his body, Dwayne Hyiton
used¢ Wilsou's knife to stak Prince in his back.
Denni Wilson cut Prince's throat and also pushed. the xnife

into Piince's heart so much so the point bent. They then

“vplaced:the body-in the trunk -and.again threw it in the lake at

a spot where they felt it.would sgink,

‘Un’ $th July they tried to stowaway but were dis-
covered and fled. . In Hopewell iw.-St. Ann, Denni Wilson spoke
in his sleep. - The police were called in.

Again, on this statement, if accepted. by.the jury,
there was: ample material upon-which_the,jury”werg_entitlgd
to find that: this appellant was-present aiding and abeiting
the commissicn of murder. His statement,-that he marked his
knife on the slain man's chest is confirmed by the medical
IEVidencay=for-cnly'one-"markﬁmwas,in fact found in the region
of ‘tiie ctest. but-what a "mark" that was:i . The jury were
entitled <o hold that that "mark™ on the victim's chest was
fhe very lurge deep woung that extended from one side of the
rip’ cage ‘to the other in the epigastrium. 'Thisrwas_one qf

the wotnds which vould have proved fatal because it punctured
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the heart at its basc.

Pinally we comié €0 the cautioned staﬁéﬁeﬁgméf
the:appéllant Dwayné‘ﬁylton'also ééferreéxto as “éﬁ?iéﬁo
He stated in substance that a plan to stowaway wés'alwéfs

under discussion between Denni wilson, stephen Wilson,

.”Pafiick'fryCG'and himself. On &th July, 1986 béﬁhi'Wilson
said that he“knew cf a ship on witich they coul&yéiéwaway

but it necesgitated going to Kingston. The qﬁéét!ﬁﬁ'of
cransportetion thither came up. Denri Wilson sﬁégésted
hiring a csr. Later Chung who was always irvolved in the
plaﬁ”jbiﬁe&“them at’éﬁé%hér‘place in Handeville where fuither
1hcdﬁclﬁsivé'dis;ussioné‘tbck'pléce, There were furiher
discuissions cn the matter of the cost oi hiring a cap and
Cennz wﬁlson suggestea'getting Prihde“a'car by fair meansidr
foul, Fihally Denni Wilson tola Prince he would hire his
cab. Denni Wilson's plan &allédEfornIan'Chungp

Denni Wilson and Dwayne FEylton taking the cab witﬁ some

other men, and after these men were dropped, at a plaéé“to

be chbSénp they would all knocl out Prince and tie him.
Denni'Wil&on handed him his non-schucker. The plan was
ekééuteé; Denni Wilson gave a signal and then he held pPrince
:with the non-schucker. Denni Wilsen sfopped the car, ran
around to the driver's side and pulled Prince out from His
grié; Denni Wilson used his 'Rambo’ knife to stab Prince.
He gueried the reagon for stabbing PSrince but was told to
Shuﬁlﬁp. Denni Wilson and ian Chung put Prince iﬁ the car
beside him. Wilson then drove to the mud-lake into which
Prince vas throvn. He watched, The car was driven Off
but Wilson said he would return to make sure Prince was
. dead. “Théf'ail ran back to the lake during which time

Chung's knife rfell, Prince was begging for his life.
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Chung told nim to search for his knife which he 4id. He
was instrugted to stab Pzince but as hie stood there observing
the pxogee&ings, Chung_removed”the knaife i;om nis grasp and
stabbed Prince. KHe remaigﬁg_ﬁhera.while tne otier man
stabbeqﬁErince tqﬂggathméthung_and Wilson ﬁ;nq;ly threw
Prince into the lake. _gubseqqently_tnung thiaw the knife_and
the non-schucker into a pit toilgt,_ on 1Uth July while they
were in St. Ann Denni Wilsop:spoke ig his_s;eep_apa tie police
were called.

. With respect to Lhis,gautioned statement, the jury
were entitled to fina that this appellantc was also présent
aiding and abetting the commission of the mﬁrdéz of Princ%,

He was awarc of the plan, and he took part iﬁ its execution.
Firse he used the non-schucker to garrotte thc victim anu
having cbserved the inf;icticn,oﬁrstab wounds on the victinl,
later gearched for the_knife used by cChung and had it
avéilablg for further use. We would add that on his‘statementa
his rvole was a minor one.

- Dennz Wilson, in accordance with tprensiq practice
in this Jurisdiction, gave an unsworn statement, He told
. the learned crial judge und the jury that he d&id not_ki;lr
Prince and he was not implicated in any plan to.kill_Pripqa
who wgs:hig_friend;

Cn therﬁth July, he was at a discothqugJﬁith
friends. He left in a calb draiven by'Prince and witch him were
Chunyg, Bylton and cthers. ide was ieft at hcime and neveri#aw

ringe foxhthg}:est“of_the night. He spoke of his a;rest ana
Lol being‘tog?ursd te induce him to sign a statemgqt pu;.hé
refused.  Fiually he gave a statement as to his wheréabquts
. Ihe

on the night of &th July in the presence of a Justice of

et

Peace., At the preliminaxy examination, his lawyer showed
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him a copy of hip statement but he denied that that document
was the statement he nad given aithough it bore his signature.,

| Ian_Chugg also fo;@qwed the ugual practice of
making an unsworn statement. He said he was et the Planet Disco
wiiich he left at about 11:30 p.m. He wus taken home by Prince
in hia taxi with others‘inclu&ing the other appellants. That
was the last time he saw Prince.

Un 21st August he gave a statement tc the police

and wag later detained. Op 3Uth Avjust he was taken to
Area 3 Headqugrters where certain police officer placed a
statement before him for his signature. He refused to siygn it.
He wus shown statemencs alleyedly tade by the othe: appellants.
He read & part of one of_these stateunengs. He spoke_qf police’
beatings. Finally he signed a statemenc to avoid_ﬁu;tﬁer
beatings. He further sai@_that subsequently a Justice of the
Peace was called who read his statement and signed it.

'{Hinalldethé appgllahﬁ bwayne Hyliton in his
unsworn statement said that on the night of 6th July, 1%46 he
was at the Planet Uisco which he left at about L1:3U P.Il.
He went home'in_Prince”s:taxi'with other friends. He did not
see Prince that night or any other night.

' ;_He too_spogg_of;?o;icg third degree procedures
cn'himité4fgr¢§ hiﬁ ve' give a statement which he did not give.
A gubtler meihod was then tried. A police officer promised
thaﬁjif he yave a 5té£éh€ht he weuld be released. A Justice
oL the Peace was céliéa;' A statement was read ©o him and
he sigzned as he was bade to do. The Justice of the Peace
alsv signed. He was not released. He alsc denied killing
Prince and said ue was never in any plan to do 0.

.The pattern of the defence was similar in each case.
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kech uPP&lldnt cha kged the poiicé with tbrture;én& accused
‘each of the Ju;tltuﬁ of the Peace with wrong?doiﬁél “We note
that the defence in ;;o¢s«exam1nut1on ot héHJustices of the
peace never puc foiward the version te which the appellunts
gave utterance, It is mot sﬁrprising'that'the 5hry returned
the qeld;ctm'tbey 4id. hey must nave rejected the suggestion

G

CEn

ihree dishonest Justices of the Yeace in their parish.
Tﬁe'anpellants did not venture any argunment that
the verdicts were LnfeasonablL nnd COle not be quppcr;ed

having regard to the wvidence. in the case of Denn1 Wilson,

Eﬁree‘sdlitary gioundé‘@a%e aévancea on his behalf Ly
giq ﬁééuuiayg vne froh the ofiqinal'grounés ahd two additional
'gaouhastin Lebpect of JﬂlCﬂ legve was granéeﬁg"ss filedf'the
grounas were in Lne follow1ng form: -~ |

- From the orlglnal Grounas of'ﬁppeal -

ws iy case was not uescribed with
sufficient Llaf&ty by the Learned Trial
Judye as to make it dlSLlﬁth&ﬂleb from

the cases of my co~accused.”
From. the additional Grounds of Appeal -

1. That the Learned Yrial Jjudge mis-
directed the Jury as to the effect
of statements noi on cath by one
accused person implicating anc ther

a5 being evidence against that othex,
though not made at the time of the
zct or immeaiately before or after
thereof AND not in furtherance of
the alieged common design

2. That having regard to the admissible
evidence, the verdict of the Jury
caunot be supported.”®

These grounds were argued en bloc. We were first

referred to a dictum of Lourd Lane, L.C.J. in R. v. Marr -
The Times l4th June, 1989 whicir we guote -~

"I+ wag Lowever, an inherent principle

' of our system of trial that howevex
distasteful ithe offence, Hcwever
repuleive the defendant, however laughable
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“Phis defénce, he was entitled
te have his case fairly presented
to the jury oy judge and counsel.

Indeed, it was probably true
to say that it was Jjust in these
cases wheve the cards seemed to be
stacked most heavily against the
defendant - that the judge should
pe most scruptlous o ensyre that
nothing should take place which
might exacerbate the defendant's
‘difficulties.® -

Learned counsel said that thig was such a case and the
tearned trial judge did nothing to ensure thatr the appellant
was not prejudiced and indeed cirected the jury in a manner
which might have exaderbated his difficulties. Our attention

was drawn to P. 475% ana P. 501 of the traznscript and we

[

set oub the relevant extracts hereunder: At (P. 475) the
learned Jjudge reminded the jury as to evidence given by the
witness Pryce. She said this -

"He zays also he saw & knife in the
.~ glove compartment of the car, between
the two fronit seats, and . ancther
knife, two knives, one what he calls
a survival knife, & rambo ‘knife, and
“he described the inife and he said
"he had zeen that kniie pefore with
‘Denni, which is the knife he saw in
the car, and on that knife he saw
red thing looking like mud from the
blade up to the handle.”

4t P. 501 in isclating the significant evidence against

Wilson, she repeated the error - “that in the pocket of

the car what ig called a survival knife belonging to him

was seen.”

bir. Hibbert has candidly conceded that the learned
trial judge had indeed misquoted: the evidence.

We have ourselves examined the actual evidence
giveﬁzhy'the witness and we are satisfied that in examination
in chief the witness had stiéted that he had seen a knife

in the glove compartment of Prince's car, which he had at an
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earlier tlme seen in- the possessmon of Wilson. But under
cross-examinaticn, he sald th ‘he had seen a knife
similar to that,in-the glove compartment in Wilscn's

possession, The question is therefore what is the effect

h
€
oy
o
r+
v-l

) ;udtation by the trial judge..
The: cvldcnce again;t Wilson Gid not rest wholly
or aubstantlaily on szre’s eV1eeﬁce that a knife similar
to that in the caxr and prcbably seen on an o;qasion prior
to its observance in the car. 7%he ownership of the knife
iich was used to kill Prince was not of the sliightest
significance. The evidence of subsiance against Wilson,
in our-view, was to be found in his own statement TO the
police. ' But there was indeed other evidence confirmatox
of the fact that it was indeed Wilscn's knife which was one
of the knives seen in the car, and that it was_used_in_the
murder of Prince.- Pryce had said that the point of the
knife he observed in.tﬁe-car_waéfbent and showed signs of
red mud. When Wilson washioid thét hié_knife had been
found and he wasronelof-personé involved'in the murder of
Prince, his: saacem:nt then to the yul1ce officer amountec
Lo an acceptanca chat hlS knife had heen used in the murder.
In his cautioned statement he-statad_as well that_he had
seen & stab inflicted wh.a the inife was bept,:

We conclude ihat the misguotation of the evidence
paled irto insignificance in the overall coniext of tne
case which we have said was .a powerful one. The jury, of
course, 1eard the evidence.cif the witness and were not
cobliged o accept the trial judge's statement of the facts.
‘We are not to be taken as suggesting that a mndsguotation of
evidence by the trial jucdge.should be liyhtly dismissed.

But in ihe circumstances of this case, fos the reasons we
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have given we do noﬁhthink:the misdirecticn exacerbated
the appellant?s-dif cultlea ‘nor causec any miscarriage of
justice.
 hr, dMacaulay next submitted that there was a
misdirectiﬂh_inﬂ1aW;ﬁ1thzfegarﬁ'to the effect of an extra-
judicial statement mede by thée appellant Hylton in relation
to Wilson's "Rambo® knife, in the absence of the appellant
Wilson which implicated him, That statement, he contended,
was not made in furtherance of the alleged common desigh,
and accordingly inadmissible.
The impugned airection appears at P. 5U5 and
is in the following form -
"ljow the cther thlng is, this
morning 1 think I tola you that
when Hylton went for the knife
. Hr., Kentish gave him the knife,
He said it was & ramoo knife.and
he told the officer that it was
belonging to Denni the accused.
I &id tell you that it was not .
evidence against Denni, but it is
not_ so. The Crown is relying on
Common dESLgR which means that’
whatever evidence one gives in
respect of the other is evidence-”
which you can use.
The other thing I told you was,
_ when Denni says that it was three
‘4 i them, himself, fan and‘bwayne,
three of them were there. that is

evidence that you can use if you
Laccept 4t."

‘Prior te ithis direction, the learned trial jg@ge had giyen
perfecily correct directions as to the effect pizguch
statement made in the absence_of the_p;rty_img{icaﬁed.r in
the following passage the trial judge is review;pg';he
.evidence of a police officer who had interviewed the
appellant Hylton. She said this at Fs. 445, 496:~-

fhrising from the interview with

Hylton and the statemeunt that he

gave, Hylton went with him and

"Hylton pointed out & Mr. Kentish
to me" and told him ghat Kentlgh



-16-

Phad tHe knife and that he was
referring to a rambo knife and he
“had-teld him that i¢ was belonging.
to the accused Denni and that it
was one of the knives used tc kxill
Christcpher Prince.

Wow Fadam Foreman and Members
of wmhe Jury, Deniai was not there and
it is in the absence of Denni that
he is making this statement that it
belongs to Denni. Yoéu cannot use it
as evidence against Denni. You can
only use it as evidence that Hylton

 took this knife and saida. 'see.this
"knife, this knife is one of the
kpives that was used to kill Chris'."

The rule which the learned trial judge mistakenly
invoked was.thllg_inapplicable to the circumstance with
which she was dealing. The rule as we understand it is
that the acts and declarvations of any conspirator in
furtherance of thg common dGsigp;;may_be given in evidence
against any other Conspiiator.i;Thégrule applies whether
there is a count for'cogspi:ac§ ot the charge is an attempt

to commit the offence or the full offence. R. v, Shellard

(1B40) 4 St. T. {(W.5.) 1386; R, v, klake (184¢) 6 u.B. 126,

R. v, Meary (14967} 1€ Cox_SGG, uin”the_present case, the

statement attributed to Hyltoh wasﬂthat'when the “Rambo"
knife was found;'hé'saic it was Wilson's. But the
statement was not made in fUEtherance cf the comuon design
to kill Prince; it was made after the common design had
been achieved and &id not relate to any act done for example
to avoid @etection, apprehension or the like. It was
merely a statement incriminatory of Wilson and came within
the cavest given by the trial judge at P. 496 which we have
already set oui and which Mr, Macaulay properly acknowledged
as being correct.

In_oui]vi¢W'the complaint of Mr,., Macaulay is
well foun&ga and the &ireéﬁions therefore amounted to a

misdirection., We have alréady:dealt with the learned judge's
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misappreheﬁéicn:éf the evidenns regarding the "Rambg"
knife. ‘Tt is, we think, sufficient to point out that
there was other evidence on which the jury cculd conclide
that Denni iilson had used a knife-té inflict injuries on
Prince which caused his death, We have indicated the
:baéis for that view and we Go not think it is necessary o
repeat what we have alveady said. Despite the learned
ﬁriél:judgeféimisdiféction on chis poiat, we do not think
it was of particular significance in the totality of the
eéiéehcé; There was néjﬁiSCarriége of justice. ‘We would

accordingly apply the proviso in respect to this point

'wﬁicﬁ_we have decided in favour of the appellant. -

With regard to fan Chung, Mr. Chuck put forward

ana argued a sclitary ground of appezl that the trial

judge was wrong in law in failiﬁg to leave the issue of
“manslaughté; to the jury on the basis of lack of intention.
Counsel for the Crown was entitled to put in evidernce the

‘admission of this appellant that he had marked his knife

-

on the chest of the slain man "for I didn't want to kill
hir, " ééé P. 34} of the Record) but this admission
éémprised éll the elements of murder except the intention
to kill., The adriission, he said, constituted tie offénce
¢f manslaughter. “There was therefore a duty upon=the

triai$judge-ﬁé}lgavé{tﬁgtfisgqef;o_&he“jury.
. We &o-ﬁgt“thinR ;here.cgﬁ be any doubt that &
tri;l,judgé,is,ébllgeé‘téjleavé:al;h&efénces which arise
lon £ﬁé1fé¢ts;in,é case'£9 ;hefjuryg:whether or not that
.déféﬁcé;béiralged ox whgtﬁéffiﬁ_atises directly or
indi;gctiy;, Eut tﬁa£ ﬁeaﬁéithat:thé;é must be facts whicn
piimgifacie ¢ah'be identifiéﬁ.asfmaking that defence possible

before.the 6biigatioﬁ,oh.thé:patt:onthe judge to leave the
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issue, arises. . if 2ullvriries me @anted for this

trite proposition, see for example X. V., Bullard tss7})

aC 635, #. V. Xachikwa 52 CR. kpp. K. 538. The test is
not whetber an ;ndulgent;jgdge.might_be disposed to leave
the issue to . the jury but whether there are facts fit to be
‘leit_fggwthg:jury’s_conside;ation.m In,this_cqu:t,_;hg"onus
is on the appellant to identify the evidence..

The facts referred to by Mr. Chuck as raiging
the issue of manslaughter are but part of the_facts&in the
-case. The "mark®” made on the chest of the vict;m; was
a seriocus and.fatg;iinjury inflicted on him. Ve would
remind of its seriousness. It was a large gaping wound.in
-fhe epigastrium extending from one side of the rib cage to
the other. In_ourwyiew{ where a man uses a knife to
inflict such an injury, we are gquite unable to appreciate
. how his assertion that he did not want tc kill his victim
provides evidence fit to be left to the jury that when
he inflicted the injury he did not intend to kill oxr cause

serious injury. We think this ground is without merit.

Learned counsel on behalf of the appellant
Dwaype'ﬁylton_alsofput forward a g:ound_similar to_thgt
_put;fqrwa;d_by Mr. Chuck. We record below the ground as
fileds-

“1. That the learned Trial Judge
erred in law in that she failed to
leave to the Jury tne alternative
verdict of Manslaughter. In particular
it must be noted that the Crown

relied critically and substantially on
the Caution Stacement of the Applicant
and the Applicant in that Statement
neither gernerally nor in any particular
showed an intention to kill or to dc -
grevious bodily harm nor is there
anything in the Caution Statement from
which the Jury could reasonably infer
such an inrcention and the Jury way
have therefore returned the alternative
verdict if it war left for their
deliberation."
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Learned counsel w&g éuite ﬁnabié however to refer us to
tne evidence on which the issue of manslaughter arose. He
conceded as well that there was no evidence in the statement

which shewed that the appellant had withdrawn himself from

the common design to murder, He refarred us %

R, v. Collin Johngon (Unreported) £.C.C.A. 59/85 dated
1%th June, 1987 where the court held that éhe out of court
exculpatery statement of an accused person is not evidence
of the contents except insofar as the statement contains

admission against interest. R. V. Trever Lawrence (Unreported)

5.C.C.A, 111/88 dated 10th July, 1%62 dealt with the
differing legal conseguences depending on whether an accused
{z} put forward a defence inconsistent
with the statement, having denied

making the statement altogether;

(b) remained silent in answer to the
charge;

{¢) admitted some paris of the statement
in his defence.

We do not think it is necessary to say anything further

in this regard. It is sufficient to say that the cautioned
statement provided adeguate material on which the jury

could return the verdict they did, We have already reviewed
the evidence acgainet this appellant and do not propose to

repeat whai we have already =said,



