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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO. 182/87

BEFORE: THE HON. MR. JUSTICE ROWE, P. R
THE HON. MR. JUSTICE WRIGHT, J.A. W
THE HON. MR. JUSTICE DOWNER, J.A. SR

REGINA
v -

IAN SCOTT

Application for leave to appeal

Miss Carol Malcolm for the Crown

January 30, 1989

WRIGHT, J.A.:

- This is an application for leave to appeal against conviction
andrsenfence on an indictment containing five Counts fried by Malcolm J.
-in the High Court Division of the Gun Court on October 7, 1987. The

charges were as fol lows:-

Count 1 I{tegal Possession of Firearm
w2 Wounding with Intent
T3 Wounding with intent
o4 Iliegal Possession of Firearm
o5 Shooting with intent

The appﬁfcanf was SSnfenced to 15 years imp?féonmenf at hard labour on
each CoghT ~ sentences to run concurrentliy.

No grounds of appesi accompanied the app!ication although there
is @ notation indicating that grounds wouid be filed by the applicant's
attorney. - |

The application was refused by a single judge on December 2, 1988

who noted -
"Complainants in Counts 2 and 3 and
Accused known to each other. lIssue is

one of belief. (_};
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ST _ MCounts 4 and 5 --Accused known to.Police
before. Sufficient opportunity fo identify
~accused. Statements made o Pelice after

, caution in respect to incidents sufficient
comioe o foamount fo admissions..

. - Evidence - weight of - L.T.J, believed
._compialnan?s,“ '

ThaT Jusf abouf sums up Th ;asue for-cansidefafion and we see no reason
.?o dlsagree WITh fhe dec1sxon of The ssngia judge.

" Coun*s Ts 2 and 3 are the resulf of shooting :nc.denfs in Arnett
Gafdens in Thc reqnon of 9.00 o ciock in +he nighf of November 6, 1986,
Barrlng?on WIliiams, ?he vuchm in CounT 2 Tesfnfled Thaf at about
“8 50 p.m. he was s*andlng on Machal Pafhway where lT meets with Co!lie
Smith Drive when he saw the app!ncanT whom he had known as 'Stelia’ for
_over 5 years and anofher man known“aa vBarry SpurV‘walkung +towards him,
OpporTunlfy To rmcognlse Them was afforded by a street 1|gh+ on Colile
| SmtTh Drive which he said, 'brlghf up the whoie sfree?‘ They were
abouf Threewquarfers of & chain away when he flrsf saw them and he kept
wafch:ng them. ’Barry Spurg ran past him with a gun in hlS nand and he
Turned To see wﬁere ‘Barry Spur' was going. By the +ime Hé turned
around.again the applicant was very near fo him'wiTh‘his.hand on a gun
in his pocket. He too pasaed the wi+nesa and as he furned to keep track
of the app!icanf-he found hiﬁseif confronted with a éhh:fn the aaplicanf“s
hand. Williams 6Qcked aad ran off. But to no avail. He heard 'bow’
and felt a bioﬁ fo his right hip and in his words - J

"1+ (the bullet) fly through here suh and

fodge- in my belly and damage my tripe and

doctor have to take it out.”
He was adm|ffed rnfo +the Klngsfon PUbllC Hospital the same night and was
| dascharged |ghf days iafer wearing 2 colos*omy bag which he had to en-
r.dure for some T:me He satd The bullef was left in him.

| CrOSSWexam[naflon of this w1fness e[;c:Ted The xnformaf:on that

" he and The app!acanf !:ved in the same area, Thaf Tney saw and spoke to
each o+her ofTen and Thaf somef|me ago he had confronfed The applicant

with 2 report from the wnfness“ sisTer ThaT he The applacanf and his

friends had attempted to rape the witness® sister whom the app!licant
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knew very wel!-n a good exampie of . wha+ 2 cress-examlnafxon should not
de. The resu!+ of ThaT cross~exemlne+ion was To esfab!ash beyond any
doubt that they were well known to each o?her. The witness maintained,
however, that despite that -ircident he was not 'carrying any feelings
for h|m (The appllcanf)?
| AT abou? 8. 00 p m. Thaf same night, November 6, 1986

Lennox Russelt +he VICTIm :n Coun? 3 was on Dianna Spence Pathway,
_‘qArneTT Gardens, an, area we!! it by a street light, when he saw the
applicanT and 'Barry Spur7 approach:ng The applicant had his gun in
hand and 1? appears fha? The sound of gun-shots preceded their appearance.
'Barry Spur9 also drew has gun and bofh began firing.. Even a policeman
_who was presen? had To seek refuge. Mr. Russel | was shot through his
left shouiter by The applicant whom he said put the gun to his (Russel | 's}
chesf Af+er “the shooting they refreated whence +hey came. Vomiting
b!ood Mr. Russell was taken to the Kingston Public Hospifa{ where he was
adm1f+ed and kep? for four days.

' On The quesf:on of identity the witness said he had known the
apsllcanf over a pertod of e(éh*een years during which period they both
fived in Arneff Gardens.

; On Jeﬁeary 15, 1987 a po!ice'parfy Including.Corporél
A!fred Bennett who knew both the applicant and 'Barry Spur' raided
premises at 30 An::gua Road where Corporal Bennett saw bofh men sitting
on the verandah of a'building to the rear of the premises. The men 7
engaged the poiice in.-a sheoot-out and +heﬁ made Tﬁeir escape over the
rear fence. But Corpora! Benne?f observed that fhe appllcanf's gun, fel!
from hls hand aT ?he fence and blood—sfa:ns were seen at The spo+ where
the gun fell. Th:s gun was picked up and was found to contain 20 cart-
ridges 1n +he magazane Subsequenfiy, it was examined by the Government
Ba!lls*xcs ExperT who cerT:fled it To be 8 21 shof 9mm ‘Sm1Th and Wesson“
sem:—aufomafic p:s#al from which ione sho? had been fired Through_gts
barrel bore“recenTIy“ The gun was in good worklng cond;f:on. Counts

4 and 5 arose ouf of Th|s lnCIdenT.
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On June 1, 1987 +the applicant was arrestec¢ at the General
Penitentiary on +he charges in the indictment and when cautioned he is
al leged to have said -

"Mi remember de date of de shoot-out sah.

MI gun drop from mi when mi get shot. Mi

in yah sc already so it nuh mek no sense fi

tell no tie."
Barry Spur® who featured in each ¢f the incidents out of which The
charges arose died before the trial of the applicant. Defence attorney,
Mr. Roger Davis, seized upon that fact to suggest to Corporal Bennett
that it was only since Barry Spur's death that the police had concocted
the incident of January 15 to implicate the applicant. We do not think
that such a suggesticn enhanced his standing nor the interest of his
ciient.

The applicant gave evidence denying his invelvement in any of
the charges made against him and maintained he was elsewhere. He denied,
too, the words atfributed fo him on the occasicon of his arrest.

Malcoim J. rejected his alibi, accepted Barrington Williams,
Lennox Russell and the police as witnesses of ftruth and convicted the
applicant on each Count. The issue here was one of recognition anc the
evidence Théreon was overwhelming. As we said earlier, we see no reason
for interfering with either the convictions or sentences. The application

for leave to appeal is refused, the sentences are affirmed and will run

from a date 3 months after the date of conviction.



