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DOWHER, J.a.

in this case Hr. Pairclough who appears for the
appellant abandoned five of the original giounds fi
appeliant and Lwo of the supplem nta;? grounés cof appea
18 undaced.

it is necessary to rehearse the facts of the ca
understand the nature of the ground which was argued be
The accused fcilda Brown lived with Lawforuy Carey, the
as man and wife. The twe Crown witnesses were the Wats
were neighbours in 2 housing scheme in Montego bay. 50
witnesses have related that there were freguent guarrel
the deceased and the accused. ;n;y also recocunted that
1lth of July, 14938 iZcilda brown chased the deceased int
Wacson's home and all this while 5hé vas in the positio

assailant and as the dominating psitner in what had tur
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to pe a struggle. ihile he was being held over a compo
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blood gushed from Lawford Carey's neck. 7This account is

Dy both parties.

d by the

i which

se to

Hi

ore us.
deceased
ons who

wh these

s between

on the
o the
n of the
ned ocut
iient sec,

relat

rl

ed



- =

Wihat was significant in the evidence as it emerged was

s
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icilde Brown who scabbed nim and that ne was going to die.

e
T

called for help to ¢give him waier ana to take him to the stand

evidence said thav he died f:om shocl and haemorrhage as a
result of receiving a stab wound which went ithree inches geep
into his neck. This was in essance the Crown's case and the
actual stubbing was proved by way of inference us neither of

the Watscns saw the stabbing. It was the deceased who retuvned
the knife to Mrs., Watson and again he regeated thacv Mrs. Watson
should not veturn the knife to Icilda because it was that
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which in fact was used to stab him. BSoth the Watsons said
that they had not ssen the knife in Lawford Carey's hand.

‘he defence was given by way of an unsworn statement
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and in it Icilda bBrown said ithat she had not held the kn:

there was & wrestling between herself amd Lawford Carey and

gave leave to appeal on the basis that it should be questioned
whether the judge was corrsct in withdrawing self defence from
the jursy. &t that time it bhad not in fact cawned on me with
sufficient fovce thaﬁ whe Jjudge was not using accident as

a term of ari That iz to say that Icilda Zrown was saying that

licted the wound but that as she did it accidently,

H’a

she in
she sad no mens rea. That defence could not have been put
to the jury because what she was saying was that she neither
held the knife nor did she stab. The only inference that

could be drawn from her defence, she added was that the wound

was seli-inflicced.



in his very careful swming up, the judge did leave
the facus as she had put it to the jury. &t p. 20 of the record,
the learned judge said the deceased didn'tdie as z result of

any deliberate or voluntary act on her part. Since tha. was

what she was saying, it was a faithful sunmasy of her unsworn
statement. £t p. 33 of the record the 1 ed judge agein said
she was sayingthat the deceased had tie knife at all times and it
was he who chaszed her with it anc at one stage while they were
wrestling he got stabbed accidently. So ii is guite clear chat
the learned judge was using accidenc in its rdinary sense to

mean that he stabbed

himself accidently rather than advertving

to the classic defence of death by misadventure which would have
meant that he was accidently stabbed by Icilda.
Lt was in those circumstances that Mr. Fai lough

chese to rely on his thicrd ground of appeal which reads -

"The learned trial judge erred when he

permitted to be given in evidence (of a)

uying declaration, {a) statemanc by the

deceased thatv the appellant had stabbed

him in the absence of the reguired

evidential pre-reguisite for the

admission of such evidence.”
The fact is that the learned judge at no st tage relied on the
principles of dying declaration to receive the evidence. He
relied on the stutement that it was icilda who stabbed him as
part of the res jestas and alchiough the udge did not mention it,
as it was not necessary to mention & case in a summing up, it
is clear thav he relied on ihe case of R. v. Sndrews [1971;
L a1l B.R. reported at p. 5i3. Further, it is clear that all he
pre~requisites were there for the admission of this statement.

in those circumstances this court rejected Mr. Fairc ough's

submissions that the statement was wrongly admicted and this

being the only ground argued,

proceeded to hear Faircl
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iissed the appeal and

ough on hils original ground which was
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hat the sentence of ten years hard labcur was manifestly
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excessive 5y a majority, this court is inclined to view

M. Faircleough's submission 1n chis regard with favour. This

was & domestic incident and in our experisnce, thet is, o say
majeriily view 1is that the range of sentences in these instances
vary from five to seven. o, Fairclough could siiow us no reason
why the lower Tange should e applred in this case and therefore
we have varied the sentence f[ryowm ten years ©o seven years at hard

labour. The oruer of tne court thercfore is that the appeal is

%

1, a5 regards sentence the appeal
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dismissed as regards convictio

is allowed and tine sentence varied. The zsentence of seven yesars

haré labour is substituted. The szentences commences from
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