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The four applicants were conviceed oy whe murdsr o©

=

Horris Plummer baicre Patterson, J. a2nd a jury in vhe Home Civ-
cuiv Coury on the Znd Julv, 1%91, and sentenced to su¥fer death
i oxhe nanner auchoraised by law. Thev now seesi leave wo apneal

againsgt Lhe convictions.

Morris Plummer was Drucally execuzed on wvhe 30uvh May,
952U, at & bus scoop on Orange Streec in the pavizh of Kingston.
The =sole eyewicness for the prosecutidn was Blossom Plummer,
a sister of the depeased. :
Miss Plunmmer was returning none from Cherry Gardens in
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T. Andrew when, DY chance. she met her brother and
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Yriend at the bus stop on Urange Svrest in Kangszon. The time

att

Pe.m. Wille at the bug ztop, ithe four
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Jag approXimacely ©
applicancsd approached from Bowery Road. lewrv, Frazer and
Goffe were all aymed wich guns. MceKoy was now seen with a gun

then. Newry, Frazer anc Goffe poinved thelr guns av the
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witness "ag 1f chem gorng ©o shooo me.” licKoy, Lowever,

wppriachea tie deceaset frowm osehind, pulled = gun rrom his waish
&ng shoc tie deceased &t point olank range in his right =sar. i

IYJ

Thie deceased fell to the ground morvally wounded., iission

U‘

accompliisned, the four men ran away along Bowery Road., Tae

Victim was taken ¢ the Kingsvon Public Zouspital where he was

The area was well iic wich a lo: of stireec lights.”

<n point ¢of fact, the wigness and uie deceased wece sranding

& also unchallenc

}'3_:

Lor approximately

br. Ramegh

NATLONn, Loted the

e & firearm z Lo Lo
chie vight excernal a"* Y Theatus
: Lf inch in dlaneter.
tne g;qjaubﬁle Was

pﬁojec*’
bony spic

f&;

gock and denied

Bach applicant nade a scatement

being present at the scene. The defence of each amountad to an

alipi. Lucher Wunes, a shopkeeper, vestifieda on behalf of the

[ 57}

{;'1

applicant Hewry and supporced his alibi.




Four grounds ci appeal were argusd Defore us,

Ground 1:

‘tire learnea traal Judge nisGivected che
Jury in his direccions (av pp. 141) che
igsue of icentifaicavion {(which was the
central issue in Lthe trial) in cthat -

f{a) he failled to explain suffi-
iently the reasons for the
gpecial need fox caution,

d in pa;ticuia: did not,

@n

28 the auvhoritiesz reguire,
Graw aviancion ; id
experience of

o juscice,

Wiyte {SCCE :
85 of 1951}

{ky he falleq to dravw atien-
LAon U0 a Clsar WeaArness
in tne evidence of id
Lrfigacaon, namely I

o shortness of time avail-
aoie ©o che wicnzas Loy
hrer idencification of

o

four assailancs.”
Lord Gifford contended whai cthe learnsed urizal judge’s direc~
Licna on che gunestion of vasual idenvificatlion were expressed
in terms whichn were wholly insufficient in oxder Lo bring
the understanding of the jury the dangere of exrors in idanti-~
abion evidence and the reasons for che special need for

catcion, He trial judge failed

o

G hring hone

TO such dangerd.

o
153]

At page 141 of the transcripc, Pacterson, J., it dealing
with visual identification, said:

of the jury, itne
st each of thege

the correcrtiness of identifica-
sach accused, and each accused
chat the witnessg is either
or telling deliverstce lie on

P -
ug., Li is incuwmbent O me, Hi. Poreman
and membevs of the juxy, ©o warn you of
the speeial need fO“ caution oefore
LT : on wha correcits
reasons for this
h gaible for an
ot yLiness vo nake a miguoal j
LCRLLON: & ROLOrLIOUB IS g
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YO = noag wo Tie ldenivity
c

imes i1t L3 be cause you

TO Bes Lnat

here 13 the

mRIson whoe
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idencify. ™

man and members of the jury, vou
CO exammine very ca:atL%iy The
ces in which the L.D. was made
i Miss Plummer, Degcause
cage resus goiely on

U

saying Tnat these
nown before to the

cverche-

less; Pocenan and menbe the

Jury, L you have to be pure about 1is

chay 3 jecogniszed wno the persons were

Lnat @ane said snoc her byocher, 1if you

acgept thar she wag there, Decause the

i also gome suggescion whae shc was not
L, 1 i aic

Ta 4

1L a case
i Piab&“

cness knew

aid recognised them, Bun le¢ me remind

o, Foreman and membeirs of the

durv, coav mimitaies Lin recogniiiiol,

even ¢f «lose friends at wimes. even of
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O melnclon in any of cihe passages guoted thac
perience has shiowa chav there have been proved

f migmarriage of jusvige arwsing £yom mistaken




icgentification is fatal vo ythe conviccion. 1n support of chis

proposition, he relisd upon a Jucgnent of this court in 8.C.C.A.

ﬁ

Heos., 83, 85 and 8%/%1 {unreported} R. v. bevon Laidiey. Everton

Allen and Anthonvy White, delivered on the lst april, 1953,

where Porte, J.&. Saids

1n Lne insgtant case tnongb the learned

dadge wold tne jury Tist idenci-

"éan evidenoss &ﬂoula oe approached
with caution, Decause there are inherent
dangersz, cone ¢f which was that a witness
he never “old wh

Li.!:h-..v S ['113'

number Enci
wicn evidence by agpaxently honest wii-
ﬂLSS&a had¢ lea Lo v ol

‘ honest witn
tﬂess even chough he
znd, cacugn che J“‘} Wer:
Face ithat they b

Cion L acting wpon i

; Decause e may o028 x a
They were nou given tile benel O
caal czbc:;ehce which would denot
effecrively the real veas

=
U
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cughit «o eXercise gleac cauc agTing
PG u*ri teaxﬁnony We avre <f the view
Toat Rl g serious ocmission by o

lean; judge.

uniess
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The cited case Lo clesriy daistinguisnasle fiom the instant case

in thav chere was notlaing said about judicial experience showing

ig receorded az saying, Ya novoricus migcarriage o Justice nas

occurred as a resuli of maistaken icentificetion.” We doubt very
muchn if the crial judge would have used the inderinite avticle
in this contexit. UNHevertheless, che nere failuzre to use the

phrase "judicial experience" iz, in our view, inconseyuentzal.

- g e - S & . - x Ty
tihe eiperienca oL g COur Miscarviages X TUS ~ice have

oocurred as a result of mistaken ilgeantiflicsiicon. The Privy

Council, in the huh_ﬁorbed appeal Wo. 31,/91 Anthony Ashwood
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I
resolving the issue, regar-d must be had o the cumuiative

-~

effect of all ¢hs sassages o visua

earlier on 1 this Jjudgmsnt ~ ratner whan viewing the passage
wiich appears at page 141 of the transcript in isolation and

zaying thac the parase YJjudicial experiencs? qoes nor appear

&

therein., We are of whe view tnav all the passages taken
wag reguired in dealing with evidence 0f idenciiicacion and how
@asy it is foxr an henest wionesc <o wake 2 mistake even in

recognition cases. This approach has Daen approved by a regent

decision of the BEng Aposal., See R v. Tyler ancg
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gothers (19%%3) Crim. L.R. 60 et 61, wnere the Courwv held that
Reid's case {supra} was nov auvthority f£or che proposicion that

it was necesgary o warn the jury of the rlisgk of miscarriage of

needed, proviced the judge emphasised the need for caution,

it R. V. Turnbwil [19761 3 &1l E.R., 54%, the courc lai

2

down certain guidelines which were ©o be cbserved in directing

a jury in respect of ildentificarion evidence. Includet amnong

avidence. 7“he appircancs cemplain thait the learned judge

fazled to hignhlight Lhe sgpecial weakness in the evigqence;

{

namely, the ghort pericd of cime available te the witness to
igentify the four appligants. The witness testiflea that the
applicants remained on the scene for approximately five minutes.

This evidence was elicited during cyross-—exzamination. By a

;-,‘.1

strange process of rsasoning, counsel for the applicants con-

-1

tended chat since ithe Crown had failed to adduce any evidence

£o}

as to the length of :ime the wiuness had viewed the appiicants,
g

the evidence as ¢ time was suspect. This reasoning does not

commend itself to us. There can be no doukit that the execu-
tion of the deceasad was sudden and swift buit cthe evidence is

that the applicants ceme up togecher, they conferred with each

other before the cuecution was =ffeored. The area was weil




cifying witness All this was pointed ouwc wo the jury and they
were directed that thev had to be sure that the witness was not
only truchful but accurate when sine said she recognised these
WMen, wnom she nad Enown beiove., This was not & case of a
fleeting glance. In our consicered view, the evidence as to
the length of vime was nét weakness per se, Like all the other
circumstances suvvoundiny the viewinyg of the applicanis by the
sole eyewitness, it was a faccor Lo be cousidered by the jury.
and the trial judge made this cleay Lo Lhem. We are satisfied
thrat the divections of the learned judgs vere adequate and

bzlanced and in Reeping with the guigelines referred =o earlier.

()
ey
o
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them if he could be of any assistance and informed them

tneiy verdice head to be unanimous He directed them in the

e 1B any parvicular as:

ox any parvicular agspeeh of
nee that you would 1il
you in just confer among
; Mr, ¥oreman and iet
me know and I will txy <o ¢ ‘
If you need nc furtier ass:

tie the evidence,
pRalES LO reviye again &

oUoYou Imust reags & ovn
Lt i you can, 2 unanin
you mey chinig that in
would e able o do s0.
nave te do iz, vou all
reasoning of eagh other,
Lron out your diffigculivies and I am
sune ch&u vou will be able Tzl

I”EC}LC

v i
at & 11M0us verdict... Try and
LG differences and arrive
at a unanimous verdicih,.®

.Emphasis supplied]
The juxry then retcirec again at 5:25 p.m. without indicating to
the court i1f they had a difficulty. They eventually returned

at 6302 pem, with 2 unanimous verdict,
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The cemplaint ig that the words "iron out your giffi-

culties and I am sure you will ke able o arzive st & UN&ninous

k-\‘:

verdict® were coercive in nature and miche have conveyed ©o the
Jury that they wesre bound to arrive at & unanimous verdio:,

chac is, that they wvere not free to dissent. We find this

|..J
J

ubmission co be wholly lacking in meriic. & Jury in this

natter. & simiiar complaint was made in Limton Berry v. The

Queen {1992} 3 All ®B.R. 881, wnere the complaint was made that

the judge eznerted undue pressure con the jury by making clear

"¥ou,; the judges of facues, must now consi-
dexr the verdict in the light of the
evidence which you have heard., The task
is vyours, you have to face i: head on.

ou cannot shzink from xh. You swore
each and every one cof you, to undertake
chis task, you must do 50 fearlessly
and wothont fear or faveour considaer the
evidence and lev the chips ilie where
s

chie

£

The only congideraticn in thig case 18
the evi denv Deal wivh iv, discuss
che ev;dence amongst yourselves and

wien Yyou have arrived at your verdict
pleasce revurn and lei me kacwyw how you
find. My one wish for you Ls that you
will be wiven strength and courage to
deal with the matter in accordance with
that great and solemn cath which yoi
have caken.®

1 2
ot

Hduch stronger woras, indeed, than those used in the instant

caze. Nevertheless, theiyr Loraships’ Zcara thought that

nothing was wrong in instilling & measure of resclve invo
Jurors who, even if intellectually convinced, might shrink
from the unwelccome duty of convicting on & capital charge.
The final worus of the supplementary charge to the
jury, "Pry and iron cuc your difficulcies® clearly indicatce
that there was no atampt on the part of the learned judge
Lo goerce the jury into aryiving ac a unanimous verdict.
We emphasize tihe use of the word Ttry® in what context.

To adopt the words of their Lordships :n Berry's case {(supraij,;




¥We do not consider that the learned Judge overstepped the
limits of nis obligation to ensure a faily trial,®
Ground 3

This ground of appeal arffects all the applicants except
3

HCRov s
"The learmed Judge erred in his directzon
to the jury onthe.issue of ccmmon design,
in that he failed to direct tThem that if
vhey found thav the killing of the
deceased by oue accused was an action
wiicn went peyvond the auvhoriied sScope
of the common desigh, the ouher accused
would not be gulilty of murde:
By this ground, we understoced coundel o be advocating cihat

che learned judge cught to have left the vexdici of manslaugnter
-0 the jury. A summing-up, we would remind, is not an egercige
in the aksiract., Rach suuning-up must be tallcored to meet the
parvicular circumsiances of the cage. In ©he Circunsitances oIf
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four men armed with leth
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ec weapons
pounced upon an uususpecting vicvim and executed nim, it IS

-

Dreposcerous to suggest that che person whwo performed the execu-
tion might have acted ouvzide the scope cof the joint enterprise.
There was no evidence wvhatsoever Lo suppcsu any iniference that
the joint enterprise invelved auy plan ocher chan to kill or
cause seriocus bodily harm. There was ne attempt to rob or
commit any other crime, wiich would rvaise the question oxf
whether or noet +whe killing was cuiside the scope of the joint
enterprise to rob or commii sugh other crime. A reasonable
jury, in the circunsiances of this case, was bound to consclude
that the plan was ©o lkill ox cause serious bodily harm. In

the circumstances of tha 2, the directions cf the learned

14}
e
m
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]

trial judge on common degign were, in oury view, impeccable.

Mr. Daly s¢.ght ©o rely on tne decision of R, v. Barry
¥ ¥

]

Reid (1975} 62 Cr. Zpp. R. 109, in supporc of this ground of

supia) are

Pl

appeal. However, tho circumstances of Reid's case

clearly distinguishesle from those in the instant case. In

Reid’s case {supraj, the prosecution cage against ail tnree

perscns cliarged was that chey were supporiers of a terrorist
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organisation, the I.R.A., and chat Ttney intended to kill the

officer commanding the Gtierburn creining camp, a Colonel
Seevenson; that in the 1y nours of April &, 1974. = d

Tith weapons they went to hig house wo kill him. One of then
vang cthe bell, Colcnel Stevenson opened :the dcor, 0O'Conaill then
shot him dead, firing three times. The three men left the
aCena toyecher.

The three accused put forward differvent defences.
G’'Conaill zlleged that the appellant alone was the one who
intended te kill Colonel Stevenson; that he had gone with nim
Lo ithe house,. not intending to do any haryir o the Colonel, and

that wihen the doov began ©o open he had Fired ac the gecor, noc

expecting the bullets to go through it, Rane’s story was that
O'Conaill had suggesved ki nepping the Colomel and that he had

goue to the house ©o Go just thatv. He had been astonished when
C'Ceonaill fired the revolver. The appellant put himself forward
&8 an cpponent ¢ I.R.k, terroriscs. He 2aid vhat he had heard
ihe other two, who worked in ithne sane hetel as he did, were
Supporters or the I.R.A. Duiving the evening atfter he had a lot
of drink, he decided ¢¢ f£ind cut whebtner they were what local
gossip said tchey were. He soughc them ous, pretended to be a
guppcrier himself, found himself let into their plan to kill

the Colonel and inviteu to go with them 2o do so. He Went,

net iantending to take part in any uniawinl ac¢c buv in the
expectation tanat the olther two would reveal themselves as

bombastic talkers, not doers of deadly deeds. Lawcoon, L.J.,

et cn the defences

g

celivering the judgment of the court, sald, ¥t
put forward the Judge had to direct the jury about mansiaughter.®
Bach accused gave evidence outliining tae scope cf the joint

enterprise and what ths firing of the revolver was a mere

L2

unforeseen consequence. The Jury was bound to consider their
evidence to ascertain che scope of the joint enterprise. As
stated earlier, in the present case, tzhe seope of the joint

enterprise had to ne inferred from the prosecution’s case .

wihich did not admit ¢f the approach urged by My, Daly.
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in R, ¥v. David Hyde et al [1991; 92 Cu. App. R. 1324

135, the Lowd Chief Justice, in delivering the judgment of

Kl

are, broadly spe
of Jjoint enterpri
results to the v :
is where the primary obj
parti*’p;;t: is to do zome kina
iy Lnjuxf te the vigihim.
second is waere the primary object
not wo cause payvsical inﬁury e
viciim but, for ex dmpia, Lo commit
2Xy. The victim is assaulyved and
as a (possibly unwelcome) inci~
L Cf the Dh.s.fj...a.‘.jo Tiia 1
Case may pose more ¢omnpli
sticns than the former, b
Ln
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c*fle in each is the zame.,

e proved o have intendad
i1 ¢cv ¢cause serious DOﬂhly hax:
z"nc he killed. As wag polnied
in Slack ac p. 257 and p. 7EL
ovively. ®B", o be guiliy,
glovcd Lo have lent himself
1E
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iminal enterprise involving
the Infiliction of serious harm ox
death,; or Lo nave had an express or
tacliy understanding with A% that
suchh navia or death should if neces-
szry be inflicted.”

The dicta of Zixr Robin Coocke in Chan Wing Siu v. R. {(19%85)

fmead

&0 Cr. App. R. 117 at 121 is very illustrative:
"The case nmust depend rather on the
wider principle whereby a secondary
parey ic cr;nxnaily Llanie L0y acLs
bj che primary oifender of a type
which tne former foresees bui does
not necessarily incend. That there
€ sucii & principle is nou in doubt.
L owurns on contemplation on putiting
the same idea in other words, autho-

3]

risation which may be expresz but is
more usually implied, It meed

case ©f a crime foreseen as a

wle incidentc of the common ualaw
enuc*p_lseo Tne crininal culipabilzty

Llies in participating in =he venture
with that foresight.”

The guestion, therefore, is, did all these four men,

a

a-

[

armed with guns and :ravelling itcogethexr, participate in the

venture with the foroesight that one or other of them might
have Rilled cr causelt serious bodily harm?
In the circums .ances of this case, where alibi was

the defence, the quesuion of foresight ox the scope of the

joint enterprise had :to be gleaned from ithe Crown's case,

z

he
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What was the Crown's case: that four armed men approached the
deceased and his sistcer,chree of them trained cheir guns upon
the sister and the fourth man snuffed cut the 1ife of the
victim. The guesticn of manslaughter on the basis that the
act which resulted in death night have been outside the scope of
the Joint enterprise &id nov arise.
Ground &

This ground affected only the applicant fkley WNewry.
The complaint is thiat the learned trial judee unfairly preju-
Giced the defence of the applicant as he:

(&) directed the jury that the applicant
had said thet he knew who had been

shot having been so infcrmed by
thers and,

-
o
—

invited the jury toc speculate, con-
trary to the evideance that ithe
applicant had tcld the witness,
Lutier Nunes, the name of <he
person who had been shot and to
reject the evidence. of the wit-
ness in supporct of the applicant's
alib

{ul:

The applicant Wewry, in his unsworn statement from the
dock, told the court that he was standing in the area of
Luther Nunes', ctherwise called Yatt, shop when he "saw a
group of people running down Hannah Streeti. They say they
shot Popsie from around in the scheme. I locked on Yatt and

sey, Yatt, you deon‘t hear thet they shot a man from in our

schene, "

i

The witness Luther Wunhes said he was sitting on

L

steool in front of his bar locking across the street from the
bar when “Bebe” (the accused is called “Bebe®} said_to him,
"You near dem shoot & man round Orange Street from round |
here." Nunes, havin:: heard that a man was shct, left his
business place, went to where the man was chot, placed the
body in the trunk of :is car and conveyed it te the Kingston
Public Hospital and returned to his place of business without
ascertaining the identiikty of the deceased.

The learned trizl judge, when reviewing the evidence,




] b
commented on the strandge behavicur of Wunes and this is the
bpasis of the complaint. He said at page 155 of the transcripts

"M, Foveman and members of the jury, you
will have to say what you make of it. Is
it that the accused man told him who it
was that got shot and that was why he
went around there? He is saying he didn't
KNOW.

The accused man said he knew who it was.
in his unsworn statement, he told vou
tiiat the people told him who it was,”

Then at page 156 he concinued:

"lHr. Foreman and members of the duxry. is
fie telling zhe truth? Is it that this
man told him who it was? Did he go
chere Lo tiy and salvage a bad situacion?
Hr., Foreman and members of the jury,
those are considerations for you. You
nay well ask yourselves, If other people
from Orange Streei could have reached
arouna ©c the shop, to the barx, could it
noc e that the accused man was around
Crange Street, oo, and he reached
around the bar? Is it that somebody
told the accused man what was happening?
i¥ the accused was talking to the wite
ness az the accused said he was at che
time, why is it thac the witness didn‘t
near whai these people were telling the
accused? It's ail for you, kMr. Foreman
and members of che jury, but that's what
he says happened. You will have to con-
sidexr it,”

The learned trial judge in the above passage made it
abundantly cleazr Lo the jury that what happened was entirely
a matcer for them and that they would have to take into consi~
deration the evidence of both the applicant and his witness

n this ground must be viewed against

[¥Y

Munes. The complaint

the background thax

fu

judge is entitled to make comments on
the evidence. & trial judge’s role, in reviewing evidence,
is not simply to read over in a parroc-like fashion the
evidence. His foremost responsibility is ©o assist the jury
in understanding the =vidence by making such conments and
giving such explanations as are necessary to ensure a fairx

trial. We £f£ind suppe:t for this approach in R. v. Cochen ané

5] -~

Bateman (1905) Z Cr. Zpp. R. 197 at 208, Channel, J. stated:

"In our view, a judge is not only enti-
tled but cught to give the jury some
assistance on guestions of fact as
well as oI, guestions of law. OF course,
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"guestions of fact are for the jury and
net for the judge, yet the judse has
experience on the bearing of evidence
and in Gealing with the relevancy of
guestion of fact, and it is therefore
right that the jury should have the
assistance of the judge. I{ is not
wrong for the judge to give confident
opinicns upon questions of fact. It
is impossible for him to deal with
doubiful points of facts unless he
can scate some of the facts confi-
dently to the jury. It is neces-~
sary for him sometimes to express
excremely cconfident opiniong. The
mere finding, therefore, of very
confident expressions in the
sumning-up does not show that it
is an improper one.”

The real test, therefore, is whether the comment is such that

the applicant was denied a fair trial.

The applicant had set up an alibi. The jury were enti-
tled to be assisted on the aliki guestion. They were certainly
entitled to consider the possibility of the applicant having
committed the offeace at Orange Street and returning to "Yatt's®
nar. They were alsc entitled to consider the unusual behaviour
of Yatt. .- He does not know who has been killed, nevertheless
he leaves his place of business, goes to the scene of the crime,
conveys the dead body to the hospital, returns to his bar and
never made any enguiry as to the identity of the deceased.

In our view, the comments complained of did not exceed
the bounds ©of permissible comment and could not have, in any
way, unfairly prejudiced the defence of the applircant.

As the applications involved quesiicns of law, we have
treated the hearing as the hearing of the appeals, which are
dismissed and the convictions are affirmed. With regard to
the gquestion of sentence, all the applicants were sentenced
to death., In the licht of the amendment to the Offences
against the Person (Zmendment) Act, 1992, we have considered
the matter and have uvoncluded that the killing does not fall
within the ambit of w:ction 2(1) of the Act and is, therefore,
by virtue of section 2(3), non capital murder. The court,

therefore, sets aside the sentence of death imposed on the

applicants and substitutes therefor a sentence of imprisonment
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for life in respect of each, pursuant to section 3A(l) of the
Act, In acceorcance with section 34(2}, we would specify that
each of the applicanits serve a period of twenty years before
becoming eligible for parocle.

This court said in $.C.C.&. 77/31 R. v. Donald Cousley

{unreported) delivered March 15, 19%3:

"That murder remains an abhorrent crime
and anyone convicted of non capital
murder must expect to serve a period
Of retribution and deterrence winich
must necessarily be long.”

This approach finds support in the decision of R. V. Secretary

of State For the Home Department, ex parte Doody and other appeals

f1993{ 1 All E.R. 1i51.




