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"IN THE COURT OF APPEAL

RESIDENT MAGISTRATES COURT OF APPEAL NO. 114/88

BEFORE: THE HON. MR. JUSTICE WRIGHT, J.A. PR

THE HON, MR. JUSTICE DOWNER, J.A. tre
THE HON, MR. JUSTICE GORDON, J.A. (Ag.)

REGINA
v

JAMES LEWIS

2

F.M.G. Phipps, Q.C. and Michae!l Clarke for the Appeliant

o

V. Grant for i-e Crown

December 13, 1988 and January 30, 1989

WRIGHT, J.A.:

Affer a trial which began on October 30, 1986 and ended
September 2, 1987 (there were four trial days) before His Honour
Mr. R.A. Stewart Resident Magistrate for the parish of St. Elizabeth
sitting at Sarta Cruz the appellant was convicted for possession of
30 Ibs, of ganja and sentenced to 2 years imprisonment at hard labour.
From such conviction and sentence he now appeals,

The case for the prosecution was keenly contested. A Police
Party from the Special Operation Branch, St. Andrew, including
Corporal Alden Davis and Constable lan Jacobs raided the premises of
the appellant at Braes River in the parish of St. Elizabeth 2t about
4.00 p.m, on Tuesday, July 22, 1986. The party consisted in all of
seven men. and the stated purpose of the raid was to search for guns,
ammunition and dangerous drugs. Corporaz{ Davis who was in charge of
the party testified that the pramises which were enclosed by zinc and

barbed wire fencing consisted of what appeared to be a large dwe!ling~

house, 2 garage and 2 store~room. When the Police arrived the appeltlant
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was absent but after identifying themselves to some females on the |
prémises the Police’ searched the dwelling~house. - That search yielded
nothing. They next turned attention to the store-room which was secured

by a padiock fitted into a 'hasp -and staple’. Search of the store-room

" was deferred when it was learnt that the appellant had the keys. At

about 5.00 p.m. while the Police were engaged in the search .of the

garage the appellant arrived driving a2 brown car. In answer to Corporal

Davis he gave his name as James Lewis and admitted he was The occupier

of the premises. Asked if he had the key to the store-room he did not
reply but subsequently reluctantly handed over to Corporal Davis a _
bunch of keys which he had in his hand.  The appel lant watched while
Corporal Davis tried the keys in the padlock until one_evenfuafly_opened
it.

“Corporail Davis entered the store-rcom, accompanied by the

appellant and Constable Jacobs where the Corporal observed a number of

"Earge plastic bags filled with gungo peas. Underneath these bags he saw

a white plastic parcel wrapped with brown plastic tape. Corporal Davis
opened the parcel and toid the appellant that the content was ganja to
which he is alleged to have replied *A nuh really mine sah but we can
talk business'. There was no cther ganja found. The appellant was
arrested and charged with possession of ganja and upon caution he re-
peated what he had said previously. The appellant and the parce! with
the genja were taken to the Santa Cruz Police Station where tThe parcel
was sealed and labelied in the presence of the appellant. Subsequently
Mr. Coates, an analyst from the Forensic Leboratory attended at 230
Spanish Town Road where the ganja was then in safe-keeping and took a
sample from the parcel upon the resutlt of examining which he certified
the contents of the parcel to be 30 Ibs, of ganja.

Corporal Davis described the store-rcom as a structure of |

‘concrete blocks and zinc having one door. He could not. recall whether

there was any window.
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The existence of the store-rcom was challenged in cross—
examinafion'bu? the Corporal maintained his ground stating that the
sfore -room was about 127 X 14' and was about 20 yards from the garage
and was found to confa;n mofor vehacle parTs as wel! He denled any
know!edge of an encounTer befween the appellan+ and one Sergeant Creary
at the Braes River Square and +ha+ as a consequence of that encounter
the appel]anf never reached h|s ‘home Tha day buf was taken to The Home
of one Goss, where There were other members of The-gclice Parfg,-add
Thence fo +he Police STaT:on According to Efm it Qes.cn the waY'To
The Pollce Sfafion ThaT They s:opped at Goss' home. As to why he cduld-
not produce_%he osunch of keys as an exhibit he said that upon request
he had handed The keys to the acpelian? To'enabfe him t6 lock his car
and ?eaf the appellant had retained them. Further, he could not re=
call seeing or speaking +5 a 'dread' on the premisee that day.

Constable Jacobs corroborated Corporal Davis’ evidence of the
finding of the ganja in the store-room which was openad by tThe key pro-
duced by the appellant. Regerding the 'dread! he was more positive
;E+han Corporal 'Davis. He recalled seeing him but denied %ha+ the Police
ﬁéc taken the ‘dread! fo the adjoining premises wheré the parcel of
ganja was found.and that the *dread’ had been forced at gun-peint to
take it to Lewis® premises.

In his defence the appellant followed up +the suggesTion.in:
cross-examination that he had been accosted by the Police includTng
Constable Jacobs at Tﬁe Braes River Square anc made to drive fo the
Goss' home passing his gate in the process but that he did not enter
Lﬁie nremises and so, IThough hewadmi++ed having many keys, he was.
never in a posnf:on to give and did rot g;vm‘ any keys to the Police.
AdleionaIIy, he sfa?ed that there was no s Ore=-rocm on hIS premises.

A garage yes, in whach he had gungo peas stored in kegs buT no sTore-
room. He knew of no bags in his garage and he denied usiné the words
efTribg?ed +o him by the Poifce. AT the end of the appef[an*’s tes-
:%iﬁoey Mr. Phipps aepiied for the Coerf to visit fhe locus infquc:for

the purpose of establishing that 'there was no store-house ééearé+é&
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from store-room® (sic). The application Was.réfused, the Court ruling
that it was prégared férrejy on the evidence there being no certainty
that the locus wés then Tﬁé same as it was at the time of the incident.

In support of his defence the appellant called Renford McLean
who he said was in his car when the Police stopped him af Braes River
Square. He suppor#éa_fhe:appelianf in that respect bﬁf he ieft the car
at that point and‘fhaf waélas far as he could +eif; Meriene Steel, =
shopkeeper at Braes River also festified cencerning the Braes River
Square encounfe; béfweenkfhe appel lant and Police travelling in a white
car. Her evidence did an go beyond that pcint. Finally, the appellant's
daughter, Ivbrine Lewis-fésTified that she wes at the home when the
Police arrived and encuired for her faTher, After a while she saw ‘them
in company with a tdread? who was protesting that they had forced him +o
go to "pecple place go take up people things and carry it ip a;di még.
yard'!. He put the parcel down but at gun-pcint was méde Té take it to
The car., Sﬁe listed the buildings ¢n the premises as fhe dwelliné—houSe
behind which was 2 building for the heiper and a garage madg of zinc,

Up o the time Qhen she testified on August 28, 1987, one year since-fhe
Police visited, she said additions had been made to The house but né
building had been pulied down. Then, in support cof the appeliant's con-
tenticn that he did not return home on the day the Poiice‘visifed s5e
said she.did nct see him that afterncon.

In cross-examination she said that hep father stored peas énd
yams in the garage but she did not know what were_fhe qpnTalners for the
peas. Strange though It may seem, she said the garage was ﬁoT‘kepT
locked-although accoraing to the appelliant car EarTs wefe kept there.

| The cage resglved itself intc 2 straight question of facts and
in making his findiﬁgs of fact Tﬁé ieafned Rés ident Magistrate recorded -
"| had the benefit of observing the witnesses
as they gave their evidence. | noted their
generatl demeanour, the way they answered
-questions not; only the words used but also the
“expression on their faces; did they look the
questioner in the eye or did they hold down

their heads; did thelr answers have or lacked
the 'ring of truthfulness’, | took into
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“account the submissions of counsel and
paid atfention to his submission relating
+o- the absence of the keys. | accepted the
evidence cf the prosecution witnesses as
being the truth and rejected the evidence
of the accused and his wri‘nesses°

He found as facfs inter alia that -
1. Potice went o home of accused and
searched house and other butlding -
found nothing. One building was locked
with padlock and not searched. Accused
later arrived driving a brown car.’
2. Bunch of keys was taken from accused and
one key was used to open The padliock.
Bullding searched and in presence of
accused brown parcel fcund under bags
containing gungo peas., Parcel cpened in
presence of accused and in it was ganja.
Accused fold by Pclice parcel contained
ganja said 'a nuh fi me but we can talk
business'.®
. Egrfher, he rejscted specifically the defence contention that the
appellant had been stopped at Brass River Square zs well as that fhe
parce! had been brouohT ecn to the appetllant's premises by the "dread?
as alleged in the result he found The appellanf gullfy and after
cons:der:ng character evidence produced he sentenced him fo imprison-
ment at hard labour for ftwe years.
The appel lant produced two character w1Tnesses,
Mrs. CarmeJITa Barrnffe, the Prtnc1pa! of the Braes River AII»Age School
and Miss Dephne Holmes, a Jus+|ce of The Peace both of whom syoke wei[ of
him.
in dealing with the cuestion of sentence the learned Resident

Magistrate recorded -

"Accused had prev:ous convictions as foilows -

4 Possession of ganja - 1983, 1984 1984, 1984

(D:fferenT da+es}

1 - Taking Steps =~ 29.2.84
1 - Preparing.etc. 25.9.84
1 .- Trafficking. = - 1.10.84

On one charge of Possession accused and cthers
pleaded 'Guilty' in respect of over 4,000 Ibs.
cof ‘ganja. - A :
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“'0n two otber occasions accused by himsslf was.
found guilty of Possession in respect of
over 1,000 Ib. of ganja. He had never
received a prison term,
Although the amount in this case was 'small?
about 30 1bs | took the: view that accused had
been given enough chances which he had abused. -
In spite of the 'glowing’ character evidence :
given on his behalf, in my view accused had not
changed and the only proper sentence was one of
imprisonment.®
Grounds 1, 2(a) and 4 may conveniently be considered TogeTheﬁo Ground 1
complains that "the verdict is unreasonable and contrary to the evidence
in the case'. Ground 2(a) takes issue with a comment attributed o the
learned Resident Magistrate. It reads -
(8) Reference to a similar case which he is
presently Trying at Halfway~Tree Court
in which the police did not produce a key
and his finding thereon that this failure
was immaterial was brought to bear on his
assessment of a similar failure in the
instant case.
Ground 4 criticizes the refusal to visit the locus in quo. Matters 5
canvassed in support of these ground were -

(2) Conflict in the evidence for the
prosecution;

(b) Non-production of the keys and the method
of dealing therewith;

(c) The refusal to visit the locus in quo.
Conflict in the evidence is a matter to be resolved by the tribunal of
fact which saw and heard the witnesses and so is able to assess where
the fruth lies. The learned Resident Magistrate has recorded fhaT he
made use of the opportunity which he had. No reason has been shdﬁn for
inferfering with his resolution of such conflicts as appear. Allied to
this contention is the manner in which The key Qas dealt with. We ére
of the view that the comment attributed to the Resident Magisffafe, woutd,
if true be uhnecessary, We are, nevertheless, not agreed Thaf ff im-
ports aﬁy error into the freatment. We did not refer the matter forlfhe
learned Resident Magistrate’s comments because i+ would necessitate a

~ further delay of the hearing of the appeal which had already been delayed

for more than a year but more Emporfénfly because we dfd not think the
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matter complained of was in any way prejudicial. Instances abound in

the authorities where judges refer to experiences théy had had touching
matters similar to Those with which they were:then engaged. The evidence
cf The prosecﬁfion wifnesseﬁ:which the learned Resident Magistrate
accepted as frue answered the question why no keys Qere before the Court.
InQeed, inasmuch as the evidence was theat Thefe was a bunch of keys, the
Poliée might ﬁave been criticized as being oppressive had they seized and
refainéd The buﬁch‘éf keys. Nor would the problem have been any easier
had the evfdencé beenlfhaf +he Police did +ake possession of the keys but
had mislaid them, Not toc dissimilar was the case where the Poliée
claimed to have found ganja in circumstances where the defence denied the
presence of any ganja and the exhibit presented to tThe Court turned out

tc be grass. The issue wes resolved on the evidence. See R. v Jadusingh

(1964) 8 J.L.R. 407. We see nothing exceptional about the explanation
given for the absence of the keys viz. they were handed tc¢ the appellant
at his request to enable him to lock his car and he retained them. But
even it The keys had been presented at the trial what was et iséue befcre
the Resident Magistrate was possession not of the keys but of ganja and
the presence of the keys would not resolve the issue because the denial
of the defence could not thus be silenced.

tt would be wrong to visit The locus in quo merely as a
concession Té the defence. Rather must it be based upon a perqeived
neceséify in the endeavour on the part of the fribunal to besolve issues
which éannof be adequately dealt with on the viva voce evidence. The
reason"given by the Resident Magistrate for his refusal cannot, in our

view, be faulfed. More than a year had passec since the incident and

~as it Transpired the appeltlant was no new-comer to The arenma. It is to

be noted that in his findings of fact +he Resident Magistrate was con-
tent to say "One bui[diﬁg was locked with a padiock and not. searched®.
He did not persist in treating it as a store-room. In .fact it was the

Police who calied it a store-room. Bufjwhafever i+ was called The

qﬁéé?ion\remained - Did the PbliCe-Speak Truthfuily when they testified
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that & parcel .containing ganja was found in that building? That
question was conciuded against the appellant and we see no reascn for

interfering with that finding. .

ST Ground 3 complains that the Resident Magistrate had placed an

onus: of proof-on the appel lant by stating during the course of his summa-
Tion in rejecting the defence when he stated that he could see no reason
why The Police would tekl & lie about the search at Braes River Cross
roads or about the actual whereabouts of +the parcel- of ganja. However,

upcn the Court indicafing that such ressons can appear on the prosecution

“"case that ground was not. pursued.

* In our opinion the appeal against conviction fails and the
appeal is dismissed.

Ground 2(b) contends that in dealing with the question .of

" sentence the Resident Magistrate menticned that this offence was

committed while the appellant was on bail on similar chargés which had
hot yet been adjudicated upon and Ground 5 criticizes the sentence as
excessive. The information about outstanding charges could only have
been inciuded in the appel!an+fs antecedents for which the Resident
Magistrate could not be held responsible. However, the appellant's
record of convictions under the Dangerous PDrugs Act is such that that
disclosure was obviously not a determinant of the sentence imposed. It
is manifest that the pecuniary penalties which up fo then had been im-
posed upon_The appeliant had had no deterrent effect. We are therefore
in complete agreement with the Resident Magistrate that the time was ripe
for the appeilant +o suffer incarceration. He had demonstrated his utter
contempt for the law and the efforts which are being made to stem the ever
swelling tide of drug trafficking. Nor had he profitted in this regard
from the counselling by Miss Holmes, the Justice of the Peace. Persons
who are so minded should get the message that they make it increasingly
difficult for their cries about sentence T be accommodated. Since the
trial of this case Parliament has found it necessary, because of the

Inadequacy of +he preyaillng penalties, to drastically increase those
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penagfies ahd ygT incidence of breaches of +he Dangerous Drugs Act
- show no tendency to diminish.”

We have taken the opportunity to indiéa?e the Cour%“s
éTTifude abduf such offences in order Tc emphasizé the point that in
our opinion the sentence on This persistent offender is rot 2 day-
too long. | |

The appeal is accordingly dismissed and the conviction and
sentence affirmed. |

Before parting with this case we wish o call affenffonffo-a
practice, which is both unnecessary and undesiraﬁle, of some Rasident
Magistrates who, in an apparent endsavour to comply with Segfign 291
of the Judicature {Resident Magistrates) Act requiriﬁg-%he Residénf
Magis+f§+e o ﬂrecord or cause to be recorded in the notes of
ca\afideancafq 2 statement in sumhary form-of his findings of fact on which
the verdict of guilty is founded', embark upcn a re-hash of fhe.
evidence ocgupyfng seﬁeral pages separzte and aﬁarf from *he notes
of evidence before actua!lly recording the ffndfngé of fac?. it éﬁould
be 5bvious.fhé% what the section requires is-a br%ef sfafehenf éf the
faéfs fouhd. In +he instant case the notes-cf evidence cccupf 17%
‘pages which were thereaffer condensed to 4% pages bafore the findiﬁgs
of fact which occup9q1 page werergiven, Compliznce with Tﬁe reduiré—
ment of the Section would result Ih obvious economy of judicial Time
,as well as of paper. 1t s Thereforekrecommended‘fh:f.Résiden? |

Magistrates adhere fo the requirement of The Section.



