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ROWE P.:

We propose teo treat the hearing of the application for
leave to appeal as the hearing of the appeal, to allow the appgal,
guash the conviction znd in the interest of justice to order a new
trial to take placs during the current scssion of the Clarendon
Cirxcuit Court.

We prepose te confine our reasons Lo two aspects of the
case, one of which related to a non-direction and the other to a
misdirection by the trial judge.

Cswald Welcome diced on the i2th of December 1585 as a
result of an injury which he received on the previous night whercby
his right arm was seversad.

One prosecution witness, the brother of the deceasged,
testified that he saw the appellant and other men chase the
deceased into darkened premises, that he saw the appellant emerge.
on to the road still in chase of the deczased and that he saw the

appellant use a machete to chop the right arm of the deceased,



amputating it. At this time the appellant and the decszased were
standing under a lighted straet-lamp at the bank of the road.

The other eye~witness for the prosecution spoke of the chase
into the darkened premises but said he saw orly one person emerge
from those premises and he was the deccasad. Upon his emergence
that witness cbserved tbat he had an injury £2 t™2 richt hand and
the deceased addressed'him-thussﬂKiller; you don't see a the man
chop me?" The withess agked: “Who"? and the deceased replied:

"Busha®”, the name by which the appellant is known.

There was violent confliict between Th®se two witnesses as
to the place at which the deceascd received his injury. But in his
summing-up at page 131 of the Record the learned trial judge

addressed the jury thus:

"I have already pointed cut to you the
discrepancy which exists as to where

he sustained the iniury, on the road

or out of the road. HNow, to your mind
1s that very important whether it
happened cut on the road or ina.the yard?
What is important, to my mind, and

this is a ccmment I make, is who
-chopped him. It doesn’t mattcr whether
he was chopped in the yvard or cut the
yard; whoe chopped him; because whether
he chopped him ... if it is the brother
wno chopped him, whether it is in the
yard or out of the yard, then this man
has committed no offence., If it is the
accused man who choppad him, whether it
ig in the yard or out of the yard, he is
not saying that he chopped in scli-defence;
he is nmot saying zhat. Ho ig saying
wihotcher this man got choppad in the yard
or out of thz yard he d4id nct chop him.
... O course, let me remind you that
where the incident happened goes tc the
credit of the witnesses when you are coming
O assess their credibility, but whai is
important in the case is who chopped.”

AL one point in the passage guoted -bive the learned trial judge

told the jury that it was not important wherzs the injury was
inflicted. In that he was purporting to make a finding of fact, a
power which is denied him in a crimiral trial with a jury. Further,

having regard tc the defence it was absclutely necessary for the
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Jjury to determine where the injury occurrad so as to know which of
the prosecution witnesses could be believed.

The trial judge invited the jury to prefer the evidence of
the witness who was not related te the deceased, and if they did,
the scenaric painted by the dsceased's brother, of an injury on
the reoad, would have been rejected. On ﬁhe other hand, apart from
what the other witness was told by the deceased, that witness had no
knowledge of whaf transpired in the darkened premises. That gives
rise to the second reason for allowing the appeal.

The statement made by the deceased implicating the appellant
was admissible in evidence as an exception to the hearsay rule under

the principles enunciated in Ratten v. The Queen {15711 3 W.L.R. §3¢

and R. v. Andrews {1987} 2 W.L.R. 413. However, the learned trial

judge gave the jury no directions whatever on how they should assess
this evidence. In our view, having regard te the ﬁixections that the
witness through whom the hearsay evidence was received was a reliable
and trustworthy witness, the failure +to give a direction in keeping

with R. v. Andrews {supra) was fatal to this conviction.

Counsel on both sides were constrained to agree that there was
an abundance of cvidence on which a jury properly directed could find
a verdict adversz to the appellant. For this reascn we crdered a new

trial.



