IN THE COURT OF APPEAL o

SUPREHE COURT CRIMINAL AFPPEATL Nb, 105/88
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TEFORE: THE HOM. MR. JUSTICE ROWE, PRESIDENT

THE HON. MISS JUSTICE MORGAN, J.A.

THE BOM. MR. JUSTICE GORDON, J.A. (Ag.)
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JOHNATHAK SHITH

Mr. Delroy Chu=k for appellant

4igg Carol Malcol: for the Crown
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MORGAN, J.A.:

The apoeilant was found guilty on an-indictment
containing two counts that of illegal nossession of a fire-
arm and shooting with intent and saentenced to three and
five years respectively at the Zun Court Division of the
Clarendon Cirguit Court on the 28tk 2pril, 1983, He was
jointly chargecd with oné Patrick Simpson who was dischafged

at the end of the prosecution”scassonsaiDd Case submission.

LV

On June 5, 1929 this appeal by leave cf a single
judge on grounds 1, 3 & 4 of the fiied grounds of appeal
was heard and after hearing submissions on his behalf by
Mr. Chnck we allowad the mppeal, gquashed the convictions,
set aside the sentences and ordered that vefdictgrof

acquittal be entered. ¥e promised to put our reasons in

writing. This we now do.
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The charges arose in this manner. HMNr. Pusey, a far-
mer, owned two farms or "grounds” as he callsd them, at Teak
Den Forest in Clarendon. On the upper ground he bhuilt a hut
made of wattle, zinc and thrash. On thes 22th Movember, 1258
at about ¢ a.m.. along with two young men Courtney Walters
and Eobert Walker, he was-wquing in the lower of the grounds
when Robert izIt but shortiylhurrieé back with some informa-=
+rion. AS a result Pusey walked uphill for about two chains
towards his top-"grdund“ and there he saw three men. One
ran away. “he other two, he said, were the appellant Smith
and Simpson. 2oth had guns. Ee continued up and when he
wag about 60-75 fset away ha,calleé cut “What happen®. The

appellant, wiem he knew before, replied using indecent

language. FEe then heard "woom® as both men fired. He feil
flat on his belly. The other man ained his gun at him so he
ran, barsfeet. far intc the bushes injurinag his feet. W%When
about six chains away he heard the crackling of fire and
from those sounds he concluded, which he later found to be
correct, that his hut was on fire.

Pusey went to the road, Detective HYalker came in a
police car and he gave the name of the appellant to Detec~
tive Walker who took the witness to the iay Fen Hospital
where he was treated. |

The witness Courtney Walters was unable to identify
anyone as when he was walking with ?useyrhe saw only a gun
and a hand over the tep of the hut. He was frightaned and
he ran, 2nd while running he heard an explosion.

on the 3z January, 1987, Detective Walker arrested
and charged the aprellant Smith who after caution said
"aA no me fire the shot .- a Siley®. |
The appellant in. his defence denied the allegations

and set up zn alibi. He said he was a craft worker and

on that day he was at home making bzskets to take into
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Kingston to s211 oo ﬁhe following‘ﬂa - z Saturday.
The grounds which con;tréined +he single judge tC
grant leave weres

©4 . The evidence of the witpess Fusey
was replete with contradictions
and which wers of such a nature
az to render his evidence unsatis-
factory and unrelizble and to such
an-extent that it was unsafe and
or unreasonable to hove called
upon the accused.

3. A verdict of guilty agzinst me
snd not guilty against wy co=
accused Simpson would seem tO be
~laringly incensistent because
the court could not reasonable
find that Pusey was unreliable in
ralation to Simpson buft reliable
in relation to me in respect to
rhe same context of events where
pusey said we both had guns and
endangered him.

£ The evidence in its fuil compre-~
hension ought to have left the
learned trial judges in state of
doubt.”

mhe cantral issue in this case was one of visual
identification and the Crown's ébhcern was to show that
the witness had a good opﬁdftdhity to wiew the attacker.
In this_regard the guality ofithe avidence of the witness
was of paramount impgrtance,

Tt was interesting to see how ¥y, Pusey's evidence
unfolded. In nig examination-in=-chief he szid he recog-
nised the men when 60-70 feet awaﬁn when % chain away
Smith was hiding his facs as ﬁé rested the gun over the
top of the_hutz This he ciééified by saying‘“maskingThis
face®. Beiny urged further, he said he saw his face

because the appellant had one eys and that what he saw was

i

his hand on tom: of the but.
The learned trial judge saw the confusion and no

dqubtwghqgght he would clarify it; thus the following
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Ty LORDSHIP: So when was it that you
_were able to see Mr. sSmith’s face? When
4id vou see his face? ‘

WIMNESE 2 A see“n face.

HIE LORDSEIP: You said he was stooping

Q .\'J""W
e St Pl o ",
T oasle Yean.

S LQTBSPIP, And holding the gun over

TITHIES S Yeg, SiY¥.

EIZ LORLDSEIP: Could vou s=e his face at
that time?

MITHHES s Yirannah, please, a saw &

mart of him face, y'rannah. please. A saw
only one of him eye like tihis, peeping up
like this.” :

Crown Councel than tcok over the sxamination but, no aoubt
feeling guite azbashed, showed his frustration in hlS next
guestion:
"y: Whan him talk to you, man, when he
used the bad-word to you, what part
of his face yocu saw?

Bz I don‘t see’nm face that time; a only
looking into the gun.® R

Crown Counsel concludeé with the witness. But the diffi-
culty to understand if and when he saw the face of the
appellant was still apparent te defence counsel who .sought

further clarification. Pusey then said he was coming

throuah the foliace of yam sticks and banana trees and what
g : ¥

he was seeing was not so clear so he continued up about a

chain and aaw £he men through the wattle of the hut dodging

behind tha h"ta Then came thifs

"rn:  Ep from the moment you see Mikey
- {8impson) or Johnathan Smith,
from the first time vour eves put
.on him he have his gun out?

B3 Iy eyes never put on Johnathan
smith, my eves put on the gun and
one of him eye peeping up like
this.” '
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Later Pusey was guestioned about the appellant pulling
gun from his waist and thig is how he chose to reply:

"7zl the first go up me Jo up, when
rhe first see me see, mE nRSVEr sSee
him face, me see the gun ovar the
hut top like this, ilnélcatesﬁ, me

nevey cee him face. Weococensecoas
wig last exchange on this issue was:

"5:  L... All during the time that
smith was supposad to be at
vour ground he was stooping
down behind the hut?

A ves, he was stooping down®.

Tt is apparent to us that the witness hazarded a
guess as to who the person was but it is not the business
of the Court tc find out if his guess was correct but for
Pusey to satisfv the Court to the extent that it felt sure

who the person was. Ee was consistent throughout that

what in fact he saw was a hand, a gun, a right eye and that

]

fiaction of the face which included that eye and was not
covered by the Tun. on that evidence, in ouxr view, there
was ho opporiunity which df orded itself for Pusey to have
seenn a face 80 &s O enable hlm to identify his attacker.
additionally, the witness said that the appellant
was peeping through the righ£ eye as he was blind in the
left eye. It ¥as rbvealed by the appellant. however} that
he had a bad right eye; that being so the annellant could
not have been neeping from the right aye. it follows then
that the manner in which the gun was held, as re]ateﬁ by
the witness and the peeping dOne, would not have been con-
sistent with a good richt eye as the app a2llant wrongly.
asserted; a factor which would be adverse to recognition.
Mr. Chuch submitted that a principal contradiction
was as te the cleothing being worn by the aﬁpellantu e

pointed out that 2+ first the witness said that the appel~

lant was wearing a byrown striped pants, immediately after
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in answer to a q““s+1on he retracz é thht statement and said
he was referrlng'bo Simpson and no; to Smith; that he did
not know what Smith was wearing as he did not see 7it"™ and
later in cross—examination he said tha* it was & grey pants

with white oin stripes.

*

his in on61stency was a further factor which

'3
vy

posited to the unzellablllty of tbb wltnecs and strenq*h
Mr. Chuck's submission that the admission Ly Crown counse;p
in repliy to the no case submission, as to the unreliability
of the witness Bhould extend to his unreliability as to the
voice identifivaition. .

The learned trial judge adverted to the veice which
Pusey said he heard .and recognised. This he accéptéd as
being supportive -zvidence oniy. he also alluded to the
statement the appellant made to the_pclice which was.conﬂ

gidered 28 an

ﬂl

amission of his presence, but these factors

"h

alone are not suE ficient in a case whers the witness has

O]

given evidence which does not suppori the contention‘that
he saw. |

e have concluded that the Wi tness was wholly
unreliable and accede to the submissicn of Mr. Chuck that
the learned trial judge should have unheld the no case
submission in reaspect of the appellant. -

Mr. Chuck's final submissicn was that the learned
trial judge did not wWarn himself of the dangers of visual
jdentification evidence. The latect aunthority for that

proposition is to b

(1]

found in the decicion of the Privy

ot

Council in Barneg €

al ve. The Queen and Scott et al vs.
The Quesn Nos. 2 of 1887 and 32 of 18R8¢ {consolidated} at
page 14 which states that where theres is uncorroborated

identification evidence -
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“rhere must be a strict insistence
upon a judge giving a.clear warning
of the dancer of mistaken identifi-
cation which the ijury must consider
vefore arriving at thelr verdict
and that it would only be in the
most exceptional circumstances that
a conviction based on uncorrcborated
identification evidence should be
sustained in the aksencz of such a
weyning.”

This dictum, ﬁhereforey is apposite to deposition evidence
which‘ﬁas its geficiencies, for ezample, the witness not
being_évailébie for“crOSSGexamination or observation as to
his_deme;po +. In those cases, the absence oOf corroborative
evidenqe énd a warning, would be a fatal flaw which would
_inevitabkly jead to an acguittal. In any other case the rule

in R. v. Ofver Whylie {1977} 15 J.L.R. 163, remains, that

is, that there should be & clear warning of the dangers of

- -

jcation when the igsue in the case is that

miétaken identif
of visual sdentification. The absence of such a warning
will then generally be regarded as fatal. We have looked

at the summétiong wz find nothing to indicate that the
learned trizl jufge wained himself of this particular danger.

e that as it may, the case is one of visual iden-

BY
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ed solely on the opportunity of the

oF

tification and ¥es
witpess to see the person. There fell for special consider=

ation,,6 therefore, one of the chief features as adumbrated

in R. v. #Whylie {supra), that is, thz opportunity to view

“his aéiéckerc

In ouxr fierp the learned trial judge failed to give
sufficienﬁfweimht o the weakness of the identification
evidence whiéh ought at 1éast to have ieft him in- doubt,

a doubt which would support our conclusion that thé verdict

- was unreasonable and not supported hy the zvidence. '




