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On October 1, 1990, we treatedé the hearing of the
application for leave to appeal as the hearing of the appeal.
The appeal was allowed, the conviction for murder guashed,
the sentence set aside and a‘verdict and iudgment of acguittal
entered. As promised then, we now put ocur reasons in writing.

Resulting from an alleged incesﬁuous relationship
between the appellant and nineteen vear old Enid Stewart;
who claims she is his daughter while the appellant contends
she is his step-daughter. a baby boy was born to Enid Stéwart
on.the 3rd day of June, 1988. The death of this cﬁild is
the subject-matter of the murder charge agzinst the appellant
on which he was convicted in:the &t. Catherine Circuit Court
on May 24, 1589, and sentenced to death.

 Far from disputing the relationship and the resultant
preghancy, as well as other acts of sexual intercourse dgring

the pregnancy, the appellant readily admitted them. Indeed,
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he scid he was looking forward to the birth of the child -
"pretiy everlasting little babv". But;‘whééheirbr nbf hé
gave that account £d'meeﬁ'the motivé'aftfibuted"to himrfcr
strangllnc the baby o deutha chat is not where the mischief
in the nole proceedlngo 1a§.

The mother's account was that she was alone at
home when she yave birth andé that the baby was on the bed
crying whei thé:appéliéhﬁ; whno had béén at work, came home
for lunch; &nuereu the room where she and the baby were.
Upon seeing the baby; he asked what was thah and upon
receiving the obvious answer he respoﬁdéd “% nub £i me
pickney this, him favour Drummond” {i.e. the mother's
employer). The mother protestedthatit wag his child where-
upon he is alleged to have said "Better a kill i¢" and
having so said he pushea the mother away and "squeezed the
neck of the baby®. oth came from the nose¢ and mouth of
the baby° He tried to quell the mother's c;ylng ané then
put the baby into 2 blue "scandal bag" and befo;e he
*eturped to his work he directed his son David to bury the
.baby huL David ¢id not cbey him.

He was ;ecallea Lo uhe home by a neighbour,
Jeycélyn %illlams, whose dadghter discovered the bag and its
cont&ntc unde; the cellar of the nouse whexre the appellant
nad put it. Joycelyn Williams counselled LhuL tlL.e baby be
taken to the hosp¢Lal but he countered that that'would serve
no pulgosb beczuse it was dead already. Thercafter he dug
a hole and bnrled Lhe beby near a pig—pen at the home. But
before long, the POllCC viere alerted and v151tea the home.
._ - ponfllct on the real issue in the case, namely.
&the cause of death of the child begaﬁ to emerge. On the
:mothel '*s account when she saw the Police approachiné ahé
informed him he said "L1l me have £i tell them say the beby

boran dead®. To this, she made n¢ response.
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Her accouni was challénged in cross-examination.
She denied the suggestion that she had told her father that
she wag standing when she felt the pains and that the baby
deopped on whe floor. However. she agreed that the appellant
did bring her warm water to attend Lo herself. She revealed,
z2ls0, that the Police did axrest her as well as the father.

Contrary to the testimony of the mother that she
w2s at home alone, her two sisters, ida Stewart and.

Yvette Stewart,; testified that they wece at home. Indeed,
Ida's evidence was that she observed that the mother's "belly
draw down"and that she looked sick. Weither of the sisters
saw the baby alive.

Detective Sergeant Andrew Burreil said that after
receiving a report he visited the home pn June 3, 18§68, and
told the appellanéitha he was lnfurmed thav his daughter
had¢ given birth to a thld and that he had killed it. The
appellant respbnded; "Noth1ng like that s;r The bedy was

n'lts a;icv grave. The appellant

Hi-

disinterred and rbpluCtQ
and the mother were both taken to the Ppllce Ltation where

the officer cautioned the wother and told her he did not
welieve her account of <he baby's deathr‘viz., that the baby
Wasg bo#g dead, wﬁereﬁpon she sai‘e “You yight, si:, papa
sgqueeze the néck ana ml Lell him not to do it". Cautioned

and asked why he had killed the bung the appellant is alleged

to have said, "A the dlsgrace mi try fi cover up so me bury

.

it. Me never ki;l it; it born deady,

Accoxdi glf. at tne end of the prosecution’s case;
uhe cause <i death was nou; by‘any means; & settled issue.
Tnere was no mecdical ‘evidence in ‘ha cage. The officer said
he was unable_to secure the attepdance of the pachologist.
Yet the body was not preserved. Some six moﬁths later, to

?it, on January 5, 1989, the skeletzl remains were exhumed,
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but to no purpose. The critical issue apparently escaped
. everyone's notice and so the appellant gave sworn esvidence
~in support of the defence adumbrated in cross-examination
relating to the baby's death, namely, that the mother had
tolé bhim that she wasg alone at home at the time of birth
and that the baby had dropped on the floor where she saw
it Jead “by the time she to look after herself and spin
arcuand®. Further, he said he had noil succeeded in getiting
the mother to attend a pre-nstal clinic. 4lso, he denied
telling the mother to tell the Police that the baby was’
born dead.
The only ground of appeal argued was Ground 2,

which was as follows:

"Purther or-alternatively, the

witness, Enid Stewart, was

clearly a witness with an

interest to serve Ly ¢giving

false evidence agalust the

applicant and that particu-

larly in the circumstances of

this case whaie there was no

independent evidence as to

the cause of eath, the Learned

Trial Judge ervred in failing

to warn the jury of the danger

.of acting on her uncorroborated

evidonce. ”

The ground of appeal is self-explanatory and is supported

by the decision of this Court in R v, Lincoln Golding

, deliverea on april 21, 1%%c.

¢
iy
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{unreporrec; =.C.
-tounsel for the‘Crown readily admitted that the‘wérning
contended for was desirable and had not been given.

CGa the eviden&é,'the“issue of the cause of death
was étrictly z matter of th; credit of Enid Stewast, who
waslﬁhe onlymwitness t6 ﬁégtify that ine baby was born
aiive, impeaching her creqit isrthe account she gave the
FPolice; tﬁoﬁgh she sabéeqﬁently sougnt tb.ﬁetract e,
in thé:end, the jury had two inconsistent accounts on this

vital issue emanating frem her. Eut there is another aspect
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¢f the case which 1en$s grounc to tiie complaint. The police
haa charged ﬁne motheétwith incest as well and it is obvious
that she was being rehavilitated, even if unw1tt1ngly; Ly
the learned trial judge when, at page 1% of the record, he
told the juryé_ ) .

Tdut remember ithe officer saia she
was arrested for LﬁCbStg she wag
CHOT - @rrested ror the murder of ithe
¢hild, "waal she was acresced for
‘was for incest and he was asked

why and ue said he did not vhink
shie contributed to the death of

the child so, ic is not a guestion
of her coming here to tell a lie
Lo _save her skin. The cfficer
never arrested her for murder, what
he avrested her for was naving sex
with her "father, bear that in mind."
'*nmgn351a buppllecj -

it could fal*lj be contended thac the portion underlined
virtually concluded ihe issue againsc the eppellant in circum-
staaces wheré”there was no 1ndepenaant proof that she had
given birth to & llvc child. Then, teco, what effect would

the criminal charce preferred dgalusL her produce on her

mind in aeailnq wmth the deatn of the child? Further, assuning
that the c¢hild was bo;n alive, it ignoves the very relevant
issue or QO&C“}artum Lrauma wiiich the.law recogniges in
qealing v;th the death of a chilg-wnder the age of twelive
noenths ad tnc nanc of or due to an om¢u51oh by the motnex.
aect on 7: ol Lhe Cf;“uceg agdlnst th Pelso Act states

as follows: | |

“?3 {i} where a woman by any wilful
aclt "or omission causes the deatn of
her c¢hila being a child under vhe

age of twelve months, Lut at the
tize of vhe act ov omission the
balance of her mind wa: qisturbed by
reason of her not having fully

- wrecovered from the efiect of giving
birth to the child or by reason of
the effect of lactation consequent
upon the birth of ithe chiléd, then,
notwithstanding cthat the circun~
ctances were such tnat but For this
Aoy the cifence woulue have anounced
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“to murder, she shall be guilty of
felony, to wit, of infanticice, and
may for such ciffence be dealt with
and punisheu as if she had been

9usl ry of the offence cof manslaughter
of the chila. -

, {2 Where upon the trial of a
woman for the murder of her chiid,;
peing a child undéer the age of
twelve monthns, the Jjury are of
opinron that-she by any wiiful act
vz omission caused-ivs deatin, but
that at the Lime of the act or
cmission the balance of her mind was
disturbea by reason of her nect
having fully recovered from the
-ef¥ect of giving birth fo the child
or by reason of the erfect of
‘lactation conseguent upon the birth
of the child, then the jury may;
netwithstanaing that itie circum-
stances were such that but for the
provision of this Act they might
nave returned & verdict of murder,
ieturn in lieu thereof a verdict of
infanticide.

o {3} Nothing in this section
zhall affect the power of the jury
- upon an indaictment for the murcer
of & newly~born child to return &
verdict of mansleughter, .or a
verdict of guilty but insane, <i a
_verdict of concealuent of birth,
in pursuance of section 74&.

() sccecscocscoesssconcsoal

The relevance of the provisions of-the section to tﬁe.issue
under discusszion is that the law iecagnlsev that there is
such & facror as the balance of the moth&r‘s ming being
disturbea as a consegquence of EathliC.dn with tragic
conseguences to the new-born. The wury was left in the d rk
about this. -

The evidence of Deteétive sergeant Burrell that
the appellant said he was ““rylng Lo cover disgrace® is
counter-bezlanced by the par dll&l consideration that the
mother could also be trying toc avoxd the disgrace of having
to live with a chilé which is at.cnce'heisson and brother!

The position, therefore; is that at the end of

the presecution's case the evidence was rather tenuous ana;



7=
having regard to the seriocus nature of the chafge, ought
properly to bave been withérawn from the jury. 3ut, not
having adopted Lhei course, then the learned trial judge
ocught to have placed before the jury the matters which we
have highlightea, in addition to giving the relevant warning
t¢ enable a proper zssessment of the evidence to be made.

in failing so to ¢o he erred as complained of in the ground

of appeal. Hence our decicsion as stated before.



