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Thnis is an appéal against conviction and sencence of
gighteen menchs imprisonment at hard labour imposed in the
Regident Magictrare®s Court for the parisih of Wesumoreland on
January Zv, 1993, for the offence of unlawfiul wounding. On
June 7, 1953, we dismissed the appeal andﬁﬁgfirmed the con-
viciion and sentence. These are the reasons for our decié;bn
which we promisec To put in wWriting.

The cnarge arcsge out of an incidant whicihx need not
have happened at &ll. Evon Brown, tie virtual complainant,

testified that at about 4:30 p.m. on February 7, 1990, he was

n the Adrija Restaurant at Hegril seated at a table awaiting

Ixg

lunch which he had ordsred when in came tﬁ;ge_po}ice officers
one of wheom, the appellant, actually rap into the restaurant
and called to hirm. He went tc the appellant who helild on te
him and Yasked him for a search." He allowed himself to be
searcned. although the search ¢id nov yield anything, cthe
appellant next said to him, "Come on® to which he responded,
"For what? Tell mi wha mi do noh." To the appeliant!

insistence tnat he “come on® he replied that he had ordsred



his food and was warting for it., The naryative continued:
"He push me on the deoor of the restatrant.
Tnen he draw his Service Revolver from
nis side where wne shreld was., Then he
point it at my chest and che shot just
go off and go tnrough my hands., L got
& shot in my nana., I never do anything.
It's just as { move when he point it at
my chesc. He held me here {indicates a
nolding in fronc of shirc).®

The record discloses that the witness indicated two points to
the right arm just “below elbow” where he was injured by the
bullet., However,. tne meaical certificats in evidence reads:

"Gunshot wound rignt lowey arm. Lairacu-
lougly, uneo ncurologicalg muaculan ox
pony danage,”

After an alarm was raised by persons present the appellant

leased his hola on the witness, anc Hichael lLawes who was
seatea at the same table with the witness hav.ng his lunch
bandaged the witness' arm and afrer tzking hin vo a Dr. Travis
in Negril where he was given an injeccion, tocs him to the

Savanna~-la-mar Hospital where he was admittea and kept for

tWOo days.
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The appellant's weapon, & .35 Special "Smith & Wesson”

revolver was examined by the Ballistic Expert who certified

{ '{

that it was in proper working order. The amount of pressure
required vo fire this revolver was statsd Lo be Four and one
half pounds on single action (thait is, after the hamner had

Leen pulled back fully by handj and nine pound. <n double

acticon {pressing the crigger alone fully backunid for mecha-

cated that he wad xnown the
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appellant before the incident and that “we had & little

argument pefore the incident like a weex before.” He further
restified That when ho asked “What mi do?” the appellant had

replied that he shoulc not ask him anything. The appellant

'had been followed intcc the restaurant by Conste.lz Whyte

while, the other, lonstable Holder remainad curside.
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In & lengthy cross-examination Brown denie& that on
iz way into the restaurant he nad stopped and spoken to any
one. He denied, toc, thav the appellant nadé told him to mova
and keep on moving. He said he co-operated vith the appella
when he rvegquested the search and that nothing was found on him
ncr did ne refuse to go along with thne appeliant. He said thac
the appellant chucked him into a corner when he held him and
he, Brown, held ontc the door. He denisd being told he was

going to be arresced fox failing to move ana keep on moving,

43

it is a fact thac he was not chargeo with any cffence whatso-

P

ver. He demonstrated that it was his evasive action which

o

prevented nim from being shot in tne chest. He countered the
suggestion that he had kicked the door c¢losed with the answer

door.

Q
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that the door is an avtona
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Michael Dawes corroborated the testimony of the witness
Brown and he added that when the shot was firec the glass door
was broken. Cross-examination oi this vitness wvas, 1o say tThe
least, unprofica

in his defence the appellant vestified that he was on
auty along with Consﬁable Wihyte when he saw Evon 3rown seated
on a garbage bin wihile anctiner stood by. Both were talking

to a white male visitor wihie more than once attempred to leave

fa

but was held back by the man who was standéing. Tre Visitor
eveniually went on nhis way and the two men entered the restau-~
rant. He and Constable Whyte followed them into the restaurant
where he told them he suspected a breach of the Tourist Board
ACT and ordered them to "move on and keep on moving.” The
other man left but Brown remalnea. Jonseguently, he told
Brown he was going to arrest him for failing to obey the oxder
to move on and keep on waoving., He held Brown in his pants?
waist but he put up resistance in the course of which the
appellant received & bruise to his left arm and & blow by
Brown's f£ist in his chest, He drew his revolver and pointced

it at Brown with & View to restraining him. srown held oo to
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the gun and tvhen he heard an explosion from the firearm and
he noticed that Brown was shot. He tien saild that ne would

" 4 . o

take him to the doctor but no sconer had he cpened the door

i

¢

than Brown ran away into bushes behind the premises,
in cross-—-examination, he admitted that ne did not hear&
what passed becween ithe men and the tourist nor dia he speak

zo the tourist. Although he did not ses Brown with any weapon

U;

in his hand he claimed he believed his life *vas in danger.

He maintained that “Constable Whyte was then holding on to
and pulling him with all his might, I presume.® He could not
say whether iMichael Dawes was there. Then t.iiss

"ot true I fired the firearm tha< day.
Tne firearm was firved accidental_y.

I pulled the trigger. During ithe

struggie i believe my finger coniract

and the firearm went off acoidentally.”
He testified chat after the incident he soughc treatment from
Dr, ivan Rodrigues in respect of injuries he pad sustained
curing the struggle.

——

DLO Rodrigues confirmed that the appellant whom he had

e E—

known from 19Ba dfcenaed at his surgery on rebruary 7, 1990,
at about ¥:1( p.m. The injuries seen were a kruise on che
left ari and taree scrapes to the anterior aspect of the left
forearm. These injuries were not serious and could have been
self-inflicred, These findings conflici rather sharply witl
the evidence of Constable Carl Whyrte wheo, Lo some extent,
supported the appeliant's version. However, he said that
after they had veturned to tie Police Station he saw the appei-~
lant with bruises and swellings to his left hund and chest.
Ee also differed from the appellant in that he cescribed a
scenario in which the witness Brown was holding on to the
appellant's hand which held the gun and during a “pulling and
pushing® there were "varicus times when the muzzle of che
firearm was pointed at Constable Boothe’s cirec. ion.”

The *earnea Rvg%acnt Mangu‘ate in his findings of fact

stated, inter alia, he accepted the prosecution version
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hold _neg tiar “the accused and his
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witness Whyte are not witnesses of truth.® He found as a
fact, Tov:

*That the appellant while ncldincg the
complainant deliberately pointed his
loaded firearm at him and pulleg the
trigger; that the complainani was
delinerately shot Ly Boothe and vas
injured; that the accused Boothe 3
act was unlawful and without any
legal justirication and furither, the
act was not an accident.”

Three grounds of appeal were riled¢ which complain as

"1, That the Learned Residentc Hagis-
trate erred in finding that mie
avidence acduced by tne progecu~
tion adeguacely establiskh a case
against the accused/appellant in
that the witnesses for The pio-
secution failed in cheir tesia-
ment to give any evidence capable
of negativing the defence of
accident,

2. That the Learned Residenti Magis-
trate failed to give any 0r any
adeguate consideracion te the
evidence of the accused/appellant
or his witnesses Dr. Ivan
Rodrigues regarding the injuries
which the accused/appelilant
suffered during the incident with
the complainant,

3. That the sentence of the Learned
Resident Magistrate was manifestiy
excessive having regards (sic) to the
injury sustained by the complain-
ant and the special cirlumsiances
of this case.”

However, save for the submissions regarding sentence, counsel
made his submissions in a racher omnipbus manne:. The centre-
piece of the defence was chat the appelliant wes acting in the
lawful execution of his duty by ordering the complainant Brown
tc move on and keep on moving and that such force as was
employed arose in the context of securing compliance with
that order.
The power to isiue such an orGer is conferred by
section 20 of ithe Constapulary Force Act which 12adss

“It shall pe lawiful for any cons:table

@r anv perscn or perscns Lh any
‘puk icﬂglgce or thoroughfare to "move

¢nooVinS S and any per-
ocey suzh oxder zhall

-
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Yon summary convicition e liable to a
penalty not exceeding four cdollars
§nd %n default of payment thereof to
impriscnment Lor any term not
exceeding one month.”
If this section could legitimately be constirueda to arrive at
the meaning contended for by the appellant, viz, to enable him
to enter a rescaurani and order a person gitting at a table and
not offending in any way, to “"move on" and "keep on moving®,
then the legislature could be condemned for investing a con-
stable with rather draconian powers which would enable him to
harrass unoffending citizens. But we azre satisfied that such
18 not the case,
Although “marginal notces” are no: a part of the statute
and as such are not legitimate aids to construing the statute
the marginal notes to the section in guestion do seem to siate

what must be the obvious meaning of the secticna, that is:

“Power te prevent congestion in
tnoroughfare,”

Of course, the section speaks to the cleaving of a public
place or thoroughfare. By no stretch of the imagination can
the act of the appellant be brought within the provisions of
this section. It was all the more strange, therefore, to

hear his counsel submit that the appellant was justified in
pointing his loaded firearm at the complainant's chest in
order to securse compliénce witi the order given., We are
clearly of the view that the arrest of the compliainant in
those circumséances was unlawful and chat the complainant was
within his legal rights to refuse compliance and to resist the
resultant arrest using no more force than was necessary. This
would be legitimate self-defence. On the evidence he did just
that, There could, therefore, be no justification for the
pointing of the loaded firearm at the complainant and it is
otiose to talk zbout accident where the appellant himself

cestified that he pointed the firearm at ithe complainant and
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pullied the trigger. he first ground of the appeal is, there-

fors, witho: merit.
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The second ground is similarly uamer:itor.ous since such
injuries of which the appellant complained and sought to sup~
port by the evidence of Dr. Rodrigues were brouci:t upon himself
by his own unliawful act which was legitimately resisted. But
evenso the injuries of which Dr. Rodrigues spoke {with the aid
oi his notes) weres

A bruise to the left arm and three scrapes

t¢ the interior aspect of the ler: forearm

about 2%“ in length and not very deep.”
These were the injuries he saw at 5:10 p.m. «nd in his evidence-
in-chief he said they could have been sustained in a struggle.
in cross-examination he said they could have keen self-inflicted.
The appellant was no stranger to Dr. Rodrigues who testified
thaty

i knew Boothe in a professional ciapacity.
He used tc be my patient.”

The appelliant had testified of a bruise to his left arm and
fist blows to his chest and neck. His witness, Constable Whyte,
had testified to observing "bruises and swellinge to his left
hand and his chest¢.”

Although no burden was sought to be placed on the appel-~
lant, it 18 our view that the recorded evidence plas the
cpportunity which the learned Resident Magistrate Lad of seeing
and assessing all the witnesses amply justified the rejection
of the defence witness as untruthful and the acceptance of the
prosecution witnesses,

In passing sentence the learned Residen: Majistrate
commenteds

*This court considers the sentence wy
most lenient. The accused should
have been tried for shooting with
intent and wounding with intent at
least. His act was that of a
trigger—happy gun man, totally unpro-
voked and vithout rhyme or reason.
Guns are no. toys. They are lethal
weapons ang pexsons encrusited with
the awescme responsibility of cerry-
ing guns must be aware of their res-

ponsibility and use them lawfuiliy.”

in the light of the aoncessior and cuservacicns made by the
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learned Resident Magistrate, it is unrealistic <o complain

hat the sentence s excessive let alone being nanifestly so.
The appeal was accordingly dismissed.

However, before parting with the case we cannot with-
nolac a comment on what to us seemed guite al:rming. The
evidencetof the two constables was that they nad taken acrion
in pursuance of the provisions of the Touris: Board Act, that
is, with a view {0 prevent harrassment 0f tourists. There
was neither evidence nor complaint of harrassaent. All they
observed was that Lhe complainant and his friend, against
neither of whom they had ever had any complaint of harrassment,
had spoken to a white man who had gone his war.

Laudable as it undoubtedly is to protect visitors to
our shores from harrassment, the authorxities must snsure that
that objective is achieved without so infringing the rights
of Jamaican citizens that they are regarded ac aliens in their
own country. This cannot be countenanced. Th2 court found
the attitude of Tthe constables in the purportec exercise of
their duty rather reprehensible in this regard and this calls
for a re—orientation of the Police who are so employed, if
indeed these constables were in any way reflectiag what obtains
in giving effect tc the Tourist Board Act. Then, too, it is
& chilling fact that for such an assignment the constables

were armed with firearmsi



