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RCWE P.:

The appellant, a police constable, attended the
Lady May Club in Spanish Town on the night of Sunday
Augusit 9, 1987, dressed in civilian clothes.  He cafried
a firearr on his person. A dispute arose in the Club
involving Derrick Bryan and a young woman who was alleged
+o have assaulted Bryan's father with a stone.. Bryan,
admittedly with & ratchet Knife in his.hand, soaght an
explanation from the girl on the upper floocr of the Club.
It was then that the appellant‘intervene&, but the
accounts of the prosecution and the defence vary as to
the circumstances. Bryan said the knife was closed, that

the appellant ordered him at gun-point to hand cver the
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knife ©o him, that he refuscé at first but relented and
obeyed, that the appellant then struck him in his head with
the firearm. Wayne Johes (the deceased) then approached .. -
and remonstrated with the appellant for so treating Bryan
whereupon. the appellant hit the deceaseé with the firearm
and the parties rutreéted downstéirsq The appellantis
versiun was that he saw Bryan attempuing to cut the young
woman in her face with the knife; that he ordered Bryan

who knew him o be a policeman to hand over the hnife and
Bryan rcfused saying that could only be achieved over his
dead body. With that he held Eryan by the hand and
wrestled the knife away from him. Wayne‘Jones comriented
that the appellant could not treax his friend like that,
struck the appellant on his mouth and then the appellant

retaliated. Bryan enbraced the deceased and toolr him

The scene shifted to the lower floor of the Club,

Paul Bluke who was called by the Crown to describe the
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imneciate events dcownstairs had a complete lapse of

memcry and although treated as a hostile witness did not
advance the prosecution’s case in any way. Eryan admitted
disarming Paul Blake of a bottle but could assist no

further @s he said he had gone in search of the'proprieto:
after which he heard three gunshots downstairs. Dariton Blzke
was at his Lome nearky the Club and attrocted by the sound
of gunfire went to Sheriya Lane in the near vieinity of

Lady Méy club. He observed a medium sized crowe of about
£0-50 peopnle come from Burke Road run into Bullock Lane

and stop at the corner of Sheriya Lane. He 'saw the dieceéaséa



leanin§ on the gaﬁe of No. &% Sheriya Lane, holding "his
belly” andé crying for help. Blood was on his clothes.
Then ﬁe_saw the appeilant emerge from do. & Sheriya Lane
wilh a short gun in his hand and he was asking "where the
bwoy +»un? And another man, also zrmed with a gun; came up-l
and answered the guestion saying: "See the bwoy here®.
Boih armed men fired several shots at the deceased.

Elake described the crowd as noisy and aﬁgry but he
did not observe anyone armed with a bottle. The crowd,
he said, were cualling ocut: "is Major Worries. don’'t kill
him”. Blake identified the appellani as the man who
energed from § Sheriya Lane asking "where the bwoy run®.
At that time, said he, the apprellant had scme bleced ruaning down
from the right sicde of his head.

Det. Sgt. Usmond Wright interviewed the appellant

at his home on Zugust 19U, 1587 and the appellant said he
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was in vhe Lady kMay Club when a boy fling a botcle hitting
him orn the face. He fired some shots. He later saw the
poy in a yard wheré'he'fired some more shots. Although the
appellanc had a firearm he declined to hand it over as he
needed il for personal protection. Later that day he did
wané over a revolver described by Detective Inmspector Grant
as a Liama .30 revolver, serial number 7439%30. &5 iv turned
out this .wae not a pelice service rvevolver but It seems that
the inescapaivle conclusion is that from this particular gun
three bullets weve fired inte the body of the deceased.

Dr. Clifford found that "Major Yorries®, the stage name fou
the deceased, was shot at least eight times. Ballistic
evidence which is normally clear and helpful was rather
confusing as the weapen taken from the appellant was some-
times described as a Swmith and Wesson. In the end nothing

turns on that evidence.



The appellant aid not give swérn evidence, instead
he relied on an unsworn statement f¢om the docx,"First he
spoke of the_inciden{ with Bryan, the young woman ané =he
&eceaéedo He added that aé the Geceased and Bryan were
dasce1¢iug the stairs in ;ach-otaer?s enbrace; ie ﬁéard “hem

B

e must kill you tonight pclice
boy, we must kill Jou,“

On advice from cther patuons he waited sowme fifteen

minutes bzfore descending the stairs. He paSSLd the

deceassd who had two boettles inchis hands, but turned around

just in time o see the deceased releasing one bottle towards

him. He felt a hard hit on- the right side of his face which
caused a wound which bled profusely. He pulled his revolver
and fired in the direction of his asszilant. The appellant

continued:

¥ eveeacae L felt several Llows
fron behind hitting my hiead

ané back from patrons who were
standing behind me., I somenow
managed to run oui into the
styeet, that is Morrison Streel.
i ran down Morrison Street and

a crowd of about a hundred
people running after me, using
threatening woerds. I Was
*leuuing prefusely and couldn’U
see from the right hand side of
my face. I went on to ahQIlYQ
Lane., I ran into & yard there
seehing :efagc, There I re-
leoaded vhe firearm ¥ had. .......
I was unfamiliar with that
surrounéing and while on the
veranc¢ah I began to feel dizzy.
So I decided to go back on the
street bearing in mind the irace
and angry crowd that was out

there.
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rs I stepped out cn to the
street I was confronted with
the said man that had hit me
previously ot the Club with
objects in his hand and the
angry crowd behind him also
armec with bottles and cotherxr
implements. ..... Immediately
as I got ouv there I felt a
blow to chie left hand side of
my chest, AL this time I

fired about threc or four more
shots in the direction of the
said man vho had hit me cgaiil., (zses o

He said another policeman came to his assistance and when the
crowd became angrier, that policeman shouted to then tc back
off.

Five guounds of appeal were filed four of which com-
plained of (he learnéd=tria1 Judge's treatment of the issue
of self-defence and the £ifth with his directions on common
design. in amplification of these grounds on self-~defence
Mi. Phipps subnitted that Lthe dircctions on self-defence
were inappropyriate in the sense that they seemed to have cast
an onus on the appellant and inadequats in thaet they made no
reference to the salient facre in the defence, for example;
the injuly to the appellant. He submitted further that since

the decisicn in Beckford v, K. 1937 3 211 E.R. <25 ithe

subjective test ought to be applied boeill in zelation to
whethe:r or not the prisonex foun&rit-necessary te defenud
himself and 2lso te the nature Sf'the response to the attack.
The imporitziicon of the cobiective teﬁé vf reasonableness in
the retaliation; which is statutorily-provided fecr in provo-
cation cases, is in his submission, impezmissible and wrong.
Bllis J. directed the jury on self~defence in =

number of passages in the“summing~up_which we re-produce

below. Lt pages 1ub-16% of the Record he said:s



se».. You heard about ihe accused
defending himself. The law on
that, Mr. Foreman and members of

che jury is that when it is
necessary to defenc one's self,
when it is necesgary for a
parsan

to defend hinself; the
use of such force as is reason~
able is not unlawful. RBecausse
if & man is autacked.in cLricum-
stences in which he honestly
vel.eves that Lls life is in
danger or he honestly believoes
that he is in jecvpardy of
bodily narm, he iz entitled to
defena himself by using such
force as 18 reasonable .n the
cigsgunstances o repel that
attacn. ‘And, if in doing so
death resulrs ce his assailantc,
he does nou commit any crime.
cecees L WaAnit to give you the
law on it kefcre I move on you
oge and this iz how we are Lo
locek at it, Mr. Foreman -and
members of the jury: That it
is both yood law -and common-
sense that if a perscn is attacked
he may defend himself and it ig
alsc law and commonsense that he
may 4o but only do what is rea-
sonably necessary to repel that
attack. But when vou consider
self~defence, everything. all
your consideraition depends on. all
the circumstances. You have %o
consider all the circustances
and the particular facts. That
ig & matier for you. The cir-
cunstances and the particular
facts are a matiter for you. In
scme cases the only . reascnable,
possible and sane thing to do if
you are attacked is Lo take a
simple -&avpiding acuion; iun-away,
rnove away - though no obligation -~
but in some . cases you can IOVE away.,
in oiher cases an attack may bo
serious, demanding immediate action
on the part of a person. Iif,
Mr. Poreman-and members of the
jury, an attack is of some minor,

simple nature it would not be

cocrumonsense to permit some aci of
retaliation far in excess of the
acticn from which you say you ave
defending yourself. Wouldn't be
commensense vo allow that, For
example, if a man boxes you it
wouldn't be commonsense to say

you take up your machete and chop
OLf his neck, wouldn't be. ind it



"comes back to whait I said up
at the top there, that it has
to be reasonable. Again I
repeat that some actions may
cemand immediate action on-
the part of a person to avert
an attack. :

On the other hand, Mr. Foreman
and members of the jury, if an
attack is over, even if you
were attacked and an attack is
over, it is finished and no
sort ¢f peril or danger remains,
you were attacked, you know,
but it's finished, not that you
are in ilmminent aitiacl, anybody
attack you, it finish, you may
consicder that the employiment of
force in those circumstances is
only by way of revenge cr re-
taliation and 1f it is so then
v can't be self-defence either.
It wouldn'i{ be reasonable or
comnonsense to allow that., You
can't say because you were
attacked up at Parade you come
down to Hing Street botton and
see youy assailant and you chop
cff his head and say you were
attacked. Mo, can't o so0. Iif
the peril iz passed it doecsn‘c
afford you to say that you were
acting in self-cdefence.

-
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gain, when you are considering
21l ithese ciccumstances and the
factwal situation you have to
be reminded that if a person is
atiacked te the exient that he
honestly believes Lhal his life
or ody is in dangexr then you
can’'t expect him to weigh up to

a fine point the guantum or the
amount ol force he i going to
use but remember that in all

the civcurstances it's for you

to consider whethes the suppoczd
or alleged attachk was such to
wmerit that type of retaliation.
If weu, lir, Foreman and nkembers
of the dury, think that in a
ncment of anguisi ¢ person did
cnly whiat is reagcnably necessary,
¢id only what he honestly thought
Wwas necessary, that weuld be some
evidence; strong evidence that he
was acting in self-defence.
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"Mr. Foreman and members of
the Jjury, if when you con~
gider this concept of self-
defence, if the prosecution
has shown that what was Jdone
wag not done in self-defehce,
you liave Lo remove it from
your mind, it dues not avail.
If you think the prosecuiion
has secisfied you =zo that you
feel sure, cons.idering all
the circumstances, that what
was done was not done in self-
defence, you eliminate it from
your consideration, It's not
of any avail.

if you {ind that .t was self-
defence or that any reasonable
doubt exists in your mind that
there was this seif-defence,

he was acting in self-defence,
it's your . duty 16 acguit because
the prosecution on whom the
burden rests-in negatLVan self-
defence would not have dis- :
charged that burden {o yocur
satisfaction. So¢; I repeat: Iif
you think and find that he acted
in seli-defence you acguit him.
If you are in any reasonable
doubi: as to whether or noi he was
acting in self-defence egually
you have tc acquit him.

The defence of self-defence

ither succeeds or it doesn't
succeed. If it doesn't succeed

it is not of any moment. .......
tliis concept that I have given
you direction therecon; self-
defence, is of added impertance
in the light of this case
hecause the accused man in this
case has pleaded not guilty and
the issue of selfi-defence has
been raised and if a man is
acting in self-defence, bonesuly
bel1ev_ng that an attack endangers
his life ané bod; he commits
ne offence so in that sense he 13
sayiny ‘I acted in self-defence
and I am noc guilLv ' And the
burden of proving the case against
h_m cests on the prosecuiion; so
iths the prosecution ihol musc .
negative this act of self-defence
and this is why it is of importance.”

=



Where self-defence is raiged as an issue the trial
judge shculd direct the jury in a clear and concise way as to the
law relevant tc the facts in that case. It is quite
unnecessary to emdark upon a detailgd explanation of all the

possible elements surrounding the concepi of celf-defence.

Beckford v. R. (supra) has established that it is the
appellant’s state of mind whﬁch iS'imﬁgxtant when deitermining
the qguestion of attécﬁlér immiﬁence.of attaclk and if on the
facts the prosecuticnicannot negative tihe assercion oi honest
belref Ly the appellant;'ﬁﬁat issue of the necessity to
rescrt te defensive-action will be decided in favour of the
appellant.,

Wiereas 1L was common practice vo tell a jury that

an accused person had a duty to retreat if it was possible

and safe for him to do so before resorting Lo acis of_self*‘
defence, thac is not now the law. The failure of the accused
to relrear when i. was possibkble and sare for him to do so is
siiwply a factor to be taken into account in deciding whether
it was necessary for him to use force and whether the force

-+
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used by him was reasonable: R. v. McInnis ﬁlB?lg 55
R. 321. Unless thouefore the facts suggest that lhe accused
Lhud ample opportunity to move away from whe scene and avold
conflict, a judge should_noﬁ.feal chliged Lo give ardirection
an retreating as tihiis may confuse the jury. Ellis Jf did not
belabour the point as to rvetreat yot by ment;qging it he may
have planted & seed in the minds of the jury which required
some elucidation on the facis in the:instant case. Lt would
have been correcti for him to have gone on to say this question
does not arise fo:r their consideration.’

in one of the passages guoied frdﬁ page luu the
learned trial julye told the jury that an accused “is

entitled to defend himself by using such force as is reasonable
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in the circumstances tc repel that attack® and at pages

167~168 he said:

" eee.. if a person is attacked to
the extent that he honestly

believes that his life oxr body is

in danger cthen vou can’t expect

hinm to weigh up to a fine point

the quantum or the amount of fouce
he is going to use but rememper

+hat in all the circumstances it's
for yeu to conzider whether the
supposed or alleged attack was

such to merit that type of recalia-.
tion. If you, Mr. Forensn and
nenbers of the jury. think that in

a woment of anguish a person Gid
only what is reascnacly necessary.. .
d.d only what he honestly thought
was necessary, that would be some
evidence, strong evidence, that he
w7as acting in self-~defence”.

In Palmer v. K. {1971] %5 Cr. App. R. 223, Lord Morris

said that a man under attack “"may only do what is reasonably
necessary” in self-defence. He added that “if a jury thdught
that in & moment of uﬁexpected anguish a person atctacked had
only done what he honestly and instinctively thought was
necessary, that would be most poteni evidence that only:
reasonable defensive action had been taken®.

The English Courv of Appeal considered the suggestion

1

that the formulation given by Lord Morxis was that of a

wholly subjective test in R. v. Shannon [19&¢] 71 Cr. App. R.
182 at 194 and regardecd it as a bridge between two schools

of thought. That Court said:

This proposition is; as it were, a

bridye between what is sometimes
referred to as ‘'the objective test',

that is what is reasonable judged

from the viewpoint of an outsider -
iooking at a situation quite dis-— {
passionately, znd 'the subjective !
test', that is the viewpoint of '

tiie accused himself with the ‘
‘intellectual capabilities of which iy
‘he may in fact be possessed and with
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"all the emotional strains and
stresses to which at the
moment he may be subjected.®

The learned authors of Archbold in the 42né Edition
at paragraphs 206 - 21 neatly summarize “he position in their

treatment of Lhe pzinciple of 3@1f~Defence by saying:

”Thxee points shoula be noted,
First, while the test of whether
the force used in self-defence
was ieasonable 'is ObJECleep in
dec;dlng this the Jury should
be directed to consider what
the accused himself thought®.

if what an accused says in.ex piainin@lhis state of
mind at the time of his act is utterly incrediﬁle; a jury
might very weli“think that he did not honestly believe
that the retzliation was necesssry and furcher that he
was embarking upon-the path of offence, 'They could then go
on to rveject Lis explanaticn and find tha: the retaliation
was not rezsonable in all the circumstances. When in the
instant case tle karned trial judge gave an example of in-
appfopriate retalistion, its effect could only be to demoh-
strate to the Jjury that in the final analysis, when all the
circumstances are taxun into con51derd 1on the reasonableness

test must prevail, He said at page 187:

cses-ea.. i Other cases an
ttack may be serious demanding
immeciate action on the pa:x
of 4 person. I1f, lir., Foreman
and members of <he jury, an atiack
is ¢f some minor, simple natur
it would nolt be commonsense 1.
permit some act of retaliation far
in excess of the action from which you
say you are defending yourself.
Viouldn'c- be cornmonsense to allow
that. For example, if a man boxes
you it wouldn't be commonsense to
say you take up your wmachete and
chop off his neck, wouldn't be.
i

3 82 850 e D00 °
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We do not think that the thrust of Beckford v. R,
{supra) was directed to reasonablensss of retaliation
and we so hold.

At page 163 the trial judge direcited the jury that:

" “If you find that it was self-
Gefence or that any reasonable
doubt exists in your minds that
there was this self-defence, he
was acting in self-cefence,
it's your duty to acquit
because the prosecuticn on
whom the burden rests in nega-
tiving self-defence would not
have discharged that burden to
your satisfaction. BSo, I repeat;
if you think and find that he
acted in self-defence you acguit
him. If you are in any reasonable
doubt as to whether or not he was
acting in self-defence egually vou
have to acgult him”.

And at page 170, he said:
M wnesas. if you find self-defence,
~you have o acquit ...e..0”.

These passages were criticize@ by Mr. Phipps on two bases;
Firstly. he ééid thaﬁ by the repeatéd use of the verb

"find" the jury coulid ﬁe led to believe that the defence
héd an onus to prove seif«defence.' Cnce +he issue héd been
properly raised the onus was on the prosecution tg-negative
gself-defence and there was no room for the jury tc make a
positive finding that-thé écéused acted in self-defence.

The second basis was that bylthe ﬁse of the terimm “reason-
abble doubt™ when one is considering the defence, the
inmpress.on could bé-created;that the cefence had to prove
ani® issue to a fixed standard, viz., beyond rgaéonable doubt.
As to these strictures we wish to say that it is unfortunate
that the leacned txial judgye did not use the time honoured

direction that the burden of establishing guilt rests on
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the prosecution but that they must consider all the
evidence, including what the accused has told them, relating
to self-Gefence and if the evidence eiiher convinces them

of the innocence of the accused or causes them to doubt
whether or not he may have been acting in self-Gefence, he

is enuitled to be acguitted: R, v. Lobell [1358; 41 Cr. App.

R. 100. <Crown Counsel found. it difficult to support any
reference to reasonable doubt upon a consicderation of the
defence. “

The gravamen of the defence was that the appellant
having been attaéked b§ﬁthé déééésédp sﬁpéqrted by a large
hostile crowd, escaped from the Lady May Ciﬁb. At Sheriya
Lane he was faced withlthe deceased,aﬁd the same hostile
crowd some of whomrweﬁcarﬁed with missiles and‘he was
attacked¢ by the &eceased and in those'ciicumstances he
fired upon the leceased. He had spoken of feeling dizzy
from an earlier injury inflicted by the deceased and it
was apparent that e was saying not only that he antici-
pated an immihent attack but that the attack did comé befdre
he fired. In his directions to the jury the trial judge
conceniraced upon the incident at the:Club, inﬁited themn
to say that if that had speﬁt itself then the actions of
the appellant on the Lahe were in wevenge and not capable
of giving rise to self-defence. That indeed was the
Crown's case, but the defence was neﬁer put. Nkowhere did
the trial judge even say that if the jury believed or were
in doubt as to the truthfulness of the appéllant, they were
to acqui; him. What he did say about the appellant con-’
sisted in the main of adverse couments unsupported by the
evidence, 'For insﬁance the trial jodge portrayed the
appell;nt as a bully thiowing his weight abou® in the Club

viithout mentioning the appellant’s statement chat the
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deceased thumped the appellant in his mouth before he
enguired why the appellant had been treating his friend .in

that manher.
Anciher illustration of mis-incerpretation of the.
evidence occured at p. 1&§¢ of the Record.  There the learned

trial judge said tc the jury:

*The crowd was maling noise., 5o
what he is saying there, the

crowd is making noise. There is -
thie suggestion, Mr. Foreman and
mernbers of tiie jury, that ihis
crowd was hosiile to the accused
‘but tliere -is nothing which tells
vou that the deceased was a part
of thact hostile crowd. Nothing ..
to say that the deccased was a
part of this heostile crowd..

BSavton Ilake tells you that he saw
the crowd and at that time he
didrn't see the deceased and when he
went there he saw the decezsed and
che deceased was holding his belly
with Dblood on him asking fo:o help’.

in tils passage and pspacially by hla use of the
underlined words the learned trial judye completedly ignorud

the assercion by tlic appellant at page 154 of the Record thats:

“As I stepped cui on to the
straet I was confronted wit
ths said man that had hit me
previously at che Club with
obxjects-in hisrhand and the
ANGLY c“owu behind him als

a.;.:fle'u'. ‘— . “bot‘tle___, anc: Obller
melembnts

ind

fair presentation of the dgien;g required that us..
attention of the jury b& drawﬁ ﬁa the accused’s Yersion
of what occurrec as-it is upon his assertions thav the
issue of self-&efencelarOStF
Shortly before their'rgtirement the ;eagne& trial
judge summarized the lawlon self—dgfenCe ;n a manner calcu~
lated to erode‘tﬁe defencé.absciutelyu Hg returned ; Lhe’

. - = . -, ¥ -
iheme of retaliation and Lo ihe ““avalies att+tud of Lhe
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appellant in the handling of the firearm thzt night which
was so apparent in earlier passages in the summing-up. At

page 194 the learned trial judge is reported as saying:

*In relacion. to the law, let me
relate the self-defence there now
to the law. - You rvemember I told:
you that if the atteck is past
and something 1s done aiter that
that can be by way of revenge or
retaliation, that is net self-
defence; and the evidencce here is
chat at the Lady May Club, :he man
hit me and I fired shots'. WNo-
body knew whether anybody was hit
and then down at Shercsia Lane he
saw. the man. fired more shois at
him. You could say in the circum-~
stances there. if you accept that,
that any attack if any had passed
and what was Jdone cculd not have
been done in self-defence.”

Un any interpretation,this finzl statement ito the
jury appears to have ignored the stated defence and implied

that the appellant gave no reason for firing shots at

Sheriya Lane. The prosecution‘'s case was ever $o clearly

‘presented buit we feel compelled to accept the submigsions

of Defence Counsel thal ithe appellant‘s real defence was
never put to the jury for their consideration.

We find no merit in the complaint that the learned:
trial judge in his general remarks as to the treatment to:
be accorded to the unswern sitctement of the appellant left
it open to the jury to infer that the appellant had a pur-~
pose of his own to serve in refraining fiom giving sworn
evidaence and subjecting his testimony to cross—-examination.
Vhat the trial judge said is in our view in accord wiih the

guidance provided in Valker v. L.P.F, 11874} 1 #.L.R. 1090.

An issue of common design avose when evidence was led

that a sccond peliceman fired at the deceased at about the

same time that the appellant fired. On the evidence common
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design was not é live issué._ Therappellant a&ﬁitted #hﬁp_
he fired éﬁ thé deéeaéed and qh.the ballistic evidgncg
bullets frbm his firéa}m coﬁld have caused the fatal
injuries. Whether‘or not the learng& tkia; judge misquoted
the evidence on tﬁis'issﬁe was ir?elevant t§ the outcome
of the trial. | |

We propose to allow the appeal on two grounds,
Elthough the learned trial‘judge gsaid on numcrous occasions
that there was a-duty on the piésecution to negative self~
defence, he used lénguage éith #ega:d to.the defence which
left the distinct impression thatatbejju;y héd to find that
self~-defence was ﬁrovedt" hs we hé?é‘said earlier the true
rule is that once the.isgué of self-defence is raised on a
proper evidential basis, unless the prosecution negatives

that defence, the accused must be acquitted. See R. v. Abraham

{1973] 57 Cr. App. R. 799. The appellant squarely raised the
issye of self-defence. He was entitled to have his account
placed fairly before the jury. As the learned trial judge did
not relate his general directions on self~-defence to the
defence offered; there was a material non-direction which
vitiated the éon&ictionn The application for leave to appeal
is treated as the hearing of the appeal, the appeal is
allowed, the conviction quashed and wordict of acquittal

entered..



