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SUPREME_COURT CRIMINAL APPEAL NO. 10/88

" BEFORE: THE HON. MR. JUSTICE ROWE, PRESIDENT.
. THE HON. MR, JUSTICE CAMPBELL, J.A, -
© THE HON. MR, JUSTICE WRIGHT, J.A.

LANZIE ROBINSON

L. Cousins For the Applicant -

Miss J. Straw aud Miss F. Brown for the Crown

ey 24, 1988

- ROWE P.:

.lanzie Robinson was convicted before Mr. Justice Wolfe and

a Jury in.the St. Catherine Circuilt Court on the 13th of January, 1988

for Rape and he was sentenced to z .term of imprisonment of twelve years.

at hard labour.

_Mr. leslie Cousins.who appesred for him at trial appears
fqr,him.on'fhe hearing of.fhis appljcafiod_qu-Leave o appeal and he

has advanced five grounds in support of,fhefapplicafion,f'.

The Croun’s case was thet on the night of the
20th of May 1987, a ygung:iadyfwho had 5eéﬁfaf%ending +r§ining_classes;-

ih_KingsTon was minded Tc.reTurh_?Q-May*Pen,where_she'Iived and she

went to the Taree Miles roundabout andﬂThere waifedvjfdr Transportation. -
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She: waifed qulfe }afe ano he nsghf and af abou? 10 o c&ock a van

' drove up and s*epped 0651de her, Fhere were Two men in: This van and
sha st offercd = :fT,_ccwe expia;ned where she wanTed To go and The
men in. The van sa:d ?V . 4: h y were g0|ng in Thae d:recfson and would -
haDplly Tak ner.f'%hs sa d IOO TnaT she was unw;i!;ng to go because she -
was The onty nersor axand;ne here and ?hey wa;Ted around buf nobody etseTc”
haVIﬂg JOined ?hem sﬁc ever . !Ey accep?ed The rlde zn'*he vehtcie._ She o
-_sald Thaf ?he Two men fﬂ The »chtcfe made her s;f be?ween Them and They
-were !auch:ng owd ; sk nc beruc01 Themseives as They arove aiong R

| She saud Thar vﬂed The> goT TO Caymanas ParK or a road

_Turning +o Caymanes %he vcbucie ;Lrned orf The road and she asked The 3

-driver WWhere arﬂ you gosng?“ He reolzed ”Jusi coof“-' He sald he

. wzshec To feio) To vzs.T a riend and To pick up some*hlng ' Then fhe womanf' -

said, They d"ove snno a darm buehy piacep sTopped Tﬁe van andonce The van..
B sfonped *hey pounced upon heioi Bo:h men pusheq her JnTo ?he back of ?he
veh:cle avd d?dered her To :ake cff her cIoThesod She sa!d she refused
} and boTh men ?ook off her c!o?hes and bo:h men assauifed her. ”

Sne Scld ?haT one_ lafer Jdenfff:ed as ﬁorace SfewarT

raoed her whrie The ofher man-whom sne ldenfified as The appi:canf "was

:ucklng heﬁfiongue cu? of herﬁ oufh n
” 'fii'%nzle The Two e Piwere so engaged ?wo securify guards caﬁe on-.”

The scene and The young worac.f"n naPed OUT of The van To Them and asked
-fcr heip The secur|Ty guard&sald he saw The Two men on ?op of The g;rl;
Horace Sfeuaﬂf aligh?ed from The van w;?hou? any ?rousers whlie Tﬁe""::
app!xcanf came from ?he van thhouT belmg fu!ly clo?hed | ._ -

| o Bo?h men were TaKen fo :he Po!tce STaT:on from where'_id”ﬂj:;
} Horace-STewarf escapeu,-e{' | e
| ~ The prosecuficn s ca . f”c-ThaT ?hie woman had not consented

.To and had had -no |n+ee+=on of navrng inTercourse WlTh any of these men.
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The defence of the applicant was that he hired Horace Stewart
+o take him from Kingstaon to Spanish Town. When he got into the vehicle
he fell asleep and he was so asieep when he realised_fhaf_fhe_van_had__.
stopped at Three Mi!esa He said ThaTVSTewar? picked up a girl and after
she came info the van he did not pay“fhem_any_aTTenfionq Hé_again_feiju
asleep. Thef@exﬁ_?hfng_he"realEse§ was that The van had stopped in
soma bushssf°f§_+hercaym3nas road?_.He_;aiélfha? when he got gp_he quiceq }
that STewarT was attempting To interfere with the girl and he toid
Stewart that the girl could be his own sister and Therefore Stewart shogld_
teave the giri ;lqne._ ine applicant sa; thet JusT Then he had ?he urge
To urinate andnso he came outv of ths ven and wep+ inTo the bushes in Qrder_
to do *this., s never reTurne@_?o The van and he_was acTual!y hosIde
cailing To the man korace Svewart and Telling him 7o leéve_The_gir!_aione”
when Thé securify gpards_approached. Hé said That he Took abso}u?ély no
part in_The_ass%ul? upon the girl and ?haf fﬁe securify ggérd did not ;éé 
him in The_vaﬁg__n

 The ieatned Trial judge {eff_?o the jury fhe issues_which were
raised a* ?riaf uizﬂg_fhs Essue as o disprepancies, and ?he defenpe of )
The applicant +haf he_ﬁid no# Take any par% af_aj} in Thc_assaulf gponhfhe_.
girt. | |

_Mrﬂ_CQusﬁns has a?TacKed the verdict and the sentence on a
number of groundéq The_?irsf ground is +ha? The:verdic? was_unrea;qnabje_.
and agains? the weight of The evidence. He saidlfhai The onfy thing that
the applicant couid be convac+e of, :T he was 1o be COnViLTEG at aii is
of indecent assault, in ThaT ne did noT do an ac? pene?raflng ?he glrl so
as To bé capable of being guijiy of rape.

He said #haz The 1ndic?ﬁen+ as draf?ed was ToUiTV because
it altleged +ha: the appitcgnT commz?*ad rape when on Thc bv1dence he did not

penetrate tThe young woman.
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The iearned ?rta! Judqe had heard snnn!ar submnssnons from

j;”Mr. Cous;ns and he direcfed Tho uury ?ha? on ?he ground of cxmmrﬁndesign
- Two men couId b@ charged wr+h anu LonV|cTed of rape a[?hough oniy one
_i porsontﬁuisucceeded in hQVing Tuit sexual in+ercourse a? The +Ime when  $:~'

_fhe xnc;den; wa¢ fo!ipd

We ara of *he O“‘h}OW Thaf The Ind:cfmewf was proper!y drawn;f:

'  :on The baS!s ?ha? the app:ncanT was atd;ng and abe?fzng in The comm1351on s

. of The rape upon Thﬂ qzrl in. +ha+ ?he aiiegaflon was ThaT he had ass;sfed }i'
: _The o?her man, Horace ewarTF %o s?rnp :be gtrl owc her ciofhes ana Thaf.i.
:'::hﬂ was kzss;ng her passzonaﬁeiy,an surh a way ThaT The glri descrzbed h!S .
. uac?xon s “suck;ng her Toncue out of her mouf _ aT Tho ,lme when
'  Horace S'l“ewar‘L was 1n facf hav;ng sexuai infercourse w;Th her,: Furfherg ;
“ﬂ. as The iearned ar;a! Judge ou:+e properiy heid The tnd:c+menf based on
' ': .common deSign was co recTEy drawnzrd we flnd no subsfance in: Mr._Cousins“  ;

' compla;n? on: ground 1

The appiican - ccunsel compla:ned Tha+ +hb Iearned +r|ai

5 Judge mlsdsrec*ea The Jury on ?he zssue of common desagn because There was f

':fno eV1dence on wh;cn ?hts couid hawabeen founded Hu duveloped Thts by

suysno +ha+ The Iearned ?Psai Judga shouid have puf s;de by 51de w:?h ?he'

":.direcflon ?hg? The men were: aCT!ng in: concerf ?he poss:b!ilfy Thaf  {¥‘?:.
_  Horace STewarT couid have bocn acfino zndependenf!y of +he appllcanf and
'lherefore The appEicanT neod noT have been :n any wav conccrned WETh wha+
'f;The man Horace STewar* was d01ng Are Cous{ns sald The app!scan+* |
.:'i%defence be:no ThaT he was as!eep aT manv of The maTerta] +1mes, Thaf hefT"
.¢i  had repr:manded Horace S+ewar? ThaT he had come ouT of +he vehscie andff
._ gone 1n+o The bashes Tha#‘he had no+ assauifed The girl in any way, Theff';

= 'Of' Iearned Tria! Judge was under a dufy To Tel! The Jury +haT Horace STewarT :

couid have been acfxng ;ndeaendenTEy,.,m~ﬂ-“7:7 e

ln our VIew ?ha? was exacTIy whaf fhe-iearned Tr131 Judge

'f.d d He !eff o Thn Jury The deferce uulch The app!:canf rassed and he

o Told The JUFV expressiy Tha? [f They beiieved or were: in doub? as ?o The :



applicant!s.account, then he was 1o be acquitted. :On the crown's case
there was no question of .one man -acting.independently of the other.: -
Both men had stripped her of her clothing and in: tThe assauit both-of .
them were gratifying Their lusts, one by sucking her fongue, the other:
ons.haVinggactuai_sexual.in?ercourss_wifhfher, all af one and the same
time.. - MWe . therefore find unsupportable the complaint.of Mr. Cousing .
that on The Crown's case Stewart could have been acting independently:
ot the asplicant, 3 . e S U e

AnoTher ground-of appeal was that the-learned trial  judge in
his summingnup.SO'advanqed reasons: as To_why.jhe.crown‘s-caseushould.be“*
accepted, that the defence_was:Sngqgguafety;?ufjfo the jury. - Counselsaid
That the judge.was overly passionate-in his summing-up to the jury.

We have locked at-the summing=up.and we do-not find:any:

instance of the lsarned trial judge advanclng improperly-ths case for -~
the c¢rown nor.did Mr. -Cousins in his address To us.point oul any passages
~frotn-whicnithis.complaint.coutd arise.
Finally. counsel argused Fthat The sentence was: harsh and-excessive.

He caltled.it barbarous-and he said that . The senfeﬁée of--fweive years was
being imposed on:a parson who did not penetrate and at most had only-.
indecently assaulted the -complalinant by kissing her.

~ We.are unadie fTo-agres with These submissions, in.the first
place; on.The crown's case which:the jury.seemed to have accepied
completely, - Thess fwo men;-oné'aged Twenty=nine, (Stewart's age we do
not. know) ;- lured-«this-girl Into-the vehicle, Took her:inta-the bushes and
both of - Them-at ons-and:The same~+ime'sexua¥!y assaultTed her.This is -
one-of the most depraved of The cases that has come to our attention in-
recent times and we think that had this girl:not-been saved. by the

security guerdsi the appiicant might have gone on to do-further physical



: ian§ menfaf-harm-?c Hef, |
| ln fhe c;rcumsfances of This case we do nof af alI ?hfnk Tha?

- a senTence of Twelve yuars at hard Eabour is harsh or excess:ve._ The_"

' app!;caf:on for ieave To appeai is refused The senfence will run

: frcm ?he da:e of comvxc?:on



