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PRE HOR. HIUS JUSTICE HORUAN, J.A.

REGENA ve. LEBURN CHRANNERK

prichui Kitchan for the appoeliant

(ﬁ@ Lancelot Clarko, Jur. tor the {rown

n February 24 and March 23, 1992

MORGAK, J.A.5

The applicanc vwas convicted beforw Fatterson, J. and a =
jury in the Jivne Cireuit Court for the offence of rape. AH: the
conclusion of ths hearing of the application for leave to appeal;
(;) it was treatec as the hearing of the appeal. vie allowed the
eppeal, quashed the conviciion, set aside the sentence ana
entered a verdict and judGguent of acguittal gna promised to put
our reasons for so doing 2n writing, which we nhow do.

The victim in this case was one CLB.

just past nine years

old at the dace of the offence, the llth July, 1830, &kt the
date of trial, sns was approaching eleven years 0f age, vas

- examined on the voire Gire and gave swotn evidence. She said

(*" she had attended Summer School tnat moraing guite unawaie thac
school was hot in sesiion on that day, and £0 decided to rwyrn
home. She was standing at a pus stop at Weshington HoulevardG,
Ringston, awaiting & bus at apout 10:0U &.m. While there, she
saw & man whom ghe Gid not know before. This man took nex fax
away in somne bushz=s, uhdressed her, put her te lie on her back

on some newspaper and had sexual intercourse with nex.
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nad sexual intercourse waith her. He arrested anc charged him
with the offence ox rape, and when cautioned he said, "A she gi

*x

Wi, a she spread the paper ané give ne, " .

The Crown closed its case, Obvious doubt, confusion and
uncextainty on the child’s part as to the identity of her
assallant had smexrged but there was an adrission to the arresting
officer by the appellant.. ‘“The learned trial judye did not accede
Lo & submission from the defence, of no case to answer,

in his defence, the applicant, ih on unsworn statement,
genied the charge and said he did not know C.B. until a group
of people removed him from a bus stop where he stood talking to
a constable and mccused him of interfering with the child,; wihich
he denied. He also denied making a statement to the police. In
affect, his defence was that C.B. was nistaken as to the identity
of the person wno interfered with her.

Putting grounés of appeal 1 and 2 vogether as filed, tue
appellant's main thrust was that the learnsd trial judge exrxed
when he failed te uphold the submission of aefence counsel that
no prima facie case had been established and that he ought to
have withdrawn the case from consideration by the jury.

in R, v, Tuarnbull (1S7¢) 3 all B.R. %49 at 533, Lord

Widgery, C.J., in elaborating on the duties of a trxial judge in
cases of visual ldentification; had this to say:

“When in the judgment of the trial judge
the guality of the identifying evidence
is poci, as for example when it depends
solely on a fleeting glance or on a
longer observation made in difficult
conGitions, the situwation is vory diffe-
rent. The Jjudge should then withdraw
the cage from the jury and dirvect an
acguittal uanless there is olther gvidence
which goes to support the correctness of
the identification. fThis may be corro-
boration in the sense lawyers use that
word; but it neeu not be so if its
effect is o make the jury sure that
there has been no mistaken identifica-
tion."*

Fhis case is not ir the nature of a fleeting glance but the

facts as nasrated indicate rather a long obsenvation. There is,
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identificacvion parade and latex is.unable to identify him in
Court, it is permissible to allow anoc:her witness on the parade

N
©0 prove the fact of identification of Luw accused which was madc

by the witness al

T

Lhe ideﬁtificauion parade. This principle
applies in cases wheie the Witness, for example, fails to remember
or has since lost his sight. However, in crder to keep the chain
of identity alive, the witness - who has now faileg to identify
the accused - nust be able to testify and must testrfy at the
Court of trial that the person who was polinvea out at the parade

was and is the same person who committed tha offence. The autho«

wity from which this principle emanated is R, v, Christie (1914}
18 Cr. App. R, 141. In the Qﬁr& Eurcaion cof Archbold Criminal

Pleading, Evidcucs ané Practice art page Li-%ia) under the rubric
{iv) "identification ar an identificacion parade proved by sonaw

one other than the identifying witness”, -he Gecisions in

-

Christie's case (supra) and thax of R, v. OGsbourne & Virtue (1973}

-

1 0.0b. 678 were reviewed. The learned auvhors conclude that,
provided the firsc witness is able to say,. "The man I touched at
the paraaas was the man who...", the evidonce is admisuible in

roof. Thay ncted that this element was absent in Osbourne’s

case (supra) and opined that Osbourne & Virtae (supra) should

not pe rfollowed.,

In this case, the witness having icentified the appellant
af‘the police station fell short in stacing atv the trial on oath
that the man from whon shé took the Bible wag the man she pointed
cut at the police suation. Only then a probable nexus wight have
been made in thig case. 3But even if it Gig, it would e of
little effect as the consistent repetitican in har evidence at
the trial as tvo her inability to recognisy nim as hexrassailant
indicated not her failure to remember, so nuch as her coubts ang
uncertainties as to whether or not her asssilant was indeed the
appellant, and her persistent utterances of, "is noﬁ him, he
looks different” wmade it clear that she was utterly confused as

to whether her idenmiification of the appellant was corraect or
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net. The quality of the identification zvidence was poor and
she was, in fact, an unreliszble witness,

Crown Counsel conceded that there was ambiguity in the
identificarion evidence which was weak, anG that the convicticn
was ultimately based solely on the confession which tended o
corroborate her evidence. iIn our view, there was absolutely no
credible evidence capable of corroboration.

Visual eviéence of identification is a genus of evidence
which, in recent yeayrs, has demanded the most careful and cau-
tionary consideration in the Courts as "judicial experience
bas shown that a not insiygnificant number of cases of gXroneous
identification evidcnce has led to wrong convictions resulting
in a substantial miscarriage of justice.” It is, therefore,
nacessary that the nature of such evidence be cogent, the
quality good ané the accuracy unasszailable., We are of the view
that at the end of the Crown's case nona of these factors
axisted and, on the state of the evidence given by this solitary
young child, the dicta of,Lofd Widgery tc whichh we have adveriod
shoulé have prevailed and the defence should not have becn called

upon.

For these reascns, we made the orxder as stated.



