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§UPREHE C..:{)URT CR~~l·~~HAL APPEAL N0~._2,LQ}_ 

BEFORE: THE HOi·' o HR. JUJ'.riCE RA'l"TRAY g PH:t:;SIDEH'l' 
'l'HE HUN o .illR. JUS'i'ICE WRJ.GHT" J .A. 
THE dON. L"iR. JU8'I'lCE GORI.JON r J .A. 

~GINA vs. LENFORD BA14IL~ON 

Frank Phipps, SL•.£.'!. , .fl~lroy ChucJ..: and 
}'Ve:ai..~:10rt.h Ci:1arle:.z ior -.:he appellan·c 

Y..f..::_Dl.a!1a Hai·:d.son for ~he C:rown 

( 

Seetembe~ .. ..f-9.....-: '.jQi Oc-cober -L_J.993 -:-i..r:j_]'e:Uru~ry 24 r 1994 

}'llil§H'i' r J • A. : " 

'1'1Ls appea.l came. oef ore che cou~. :: ±or ~ e-hear ing on a 

:c2f erence f rem .. :.iie Governor General undr:-.:.:- sect.ion ~ 9 ( l) (a) of 

·;..he Judicature (App-sllat.e Jur.i.saiction} Ace wn.:.ch stat.es: 

~29.(1) The Governor-Gene~al on the 
considerai:.ion of any peti t ion ior 
the exercise of her Ma)esty's m~icy 
or o:t a.ny represen':.ation mac:ie by any 
other p~~son having raference to the 
co~1v:Lc·::io:::i of a person on inJ:ict.men-c 
or a.s <Yi:.:1erwise refe:crea e.J .:.:~ sub
S3C~~o~ {2) of section 13 or ~y a 
R·~sj.de~1·: ~ i·iagisi...raL.e i n v_;_r-;~ uc" of h.1.s 
sp3c:~al zt p;..:m:.ory summe:i.ry .:u::i ~o::..ct lon 
or t~ ~he sentence (ocher ~~a~ sen~ 

..:e.nce of dea t:.i:".d pas sect 0 :1 a p c.:. son 
so cor!v:.c ~:e<l may u j_t ~e ~:i.i.nk;:; f i 1-. 
a:c any ' .ime,, ei·i:her-

(a) refer ~he whole case Lo the 
Court ana the ca~a snall ~nen 
be he a.rd c:.w;:. de ~d.c;-.1.' . ~!.·"'c., by U1e 
Ccuit as ~n the eds ·~ ot ~n 
ap}:)eal by a pe.n,•.:m conv:~ Ctt!d8 '0 

,, 

The Governor G~r!t;:j:.;:l we:.s ir.duceu. to aciop·:_ d>.a.t coui.sc }:>U!:-SUC:.!r; 

~c a peti~~on on bsn~lf of che ~ppellant pra ying that nis con-

v:..ction .o,;z set:. ~G : .. je on one or all cf :-.:.: E-.: followi ng g~oun<ls ~ 
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.G. l?ailnr e to hea.l:- the submission in 
t he absence ot tne Jury. 

3. ~rro~ of ~he ~rial judge i n his 
d~~ect~on ~o the Jury on ~he actus 
J:eus o 

4. F~ilu,e of the ~rial julge to 
... ,:_ -:·.-hdraw the case from ::he jm:y at: 
t.h-<.; clcse of the prosccll'•.: .~. on case 
on ·:.:he g·round that i.. ~1e ev:..dcn.::e 
agains~ the appelldn ~ cons~s~ed 

8!1-.:.i.cely of .iden ·ci.:ticac .~~:.:.u eviuence 
whi~h was of poor quali~y and was 
·wholly unsupportea 'Dy any other 
ev:Laencs. 

5. 'J.1hc."'- t .. n~re were two .i.<r1poJ': t.ant pieces 
of evi dence not urOU<JiL. (Yi.:d:: at i.:he 

. 1 . ·,_1:-,;. c:. 7 VlZ~ 

~{ a ) ~ne fact tha~p whilst the 
evidence was ~ia~ the man 
t.he Ccown 1 s vi t:~. ~:.:;ses iden·
~ified as your PetlL~oner 
arew cl p.:i.s-col £ :::.·orn behind 
tus oack wi ti-, h i.:; lef~ b·:u1~ 

and tired a ~~stol wiLh his 
le:t t hana u you: ~ Pet.J. ti.oner 
is r.igt1t: nand~: d. . 

(b) The fact ~ha~ p~1or to the 
~7th ~eb£uary l~Cl. your 
Petitioner 1 s pho~o5raph was 
puulished ~n the Jamaican 
newspapers ac ;:i. person on 
the police's nost wanted 
list and tha i: j_;;: was his 
case tha~ ~hose Crown wit
nesses wno cl~imed Lo have 
Known your P-:?·ci ·[: .:I.oner uef ore 
:i7th February 198.i hact cla.imeu 
~o identify him noL oec~usc 
they ha<.l i:;een ! :.~it. on 
27~n Fenruary 1981 but ra~he~ 
because cney h~, seen ~is 
pno·cograpn iil ::h-;; Pews papers ... 

1I"l1e c.:on'tem::.ion ir1 "i.:.:hc pe ti U.on l.S tna i_ 4= -..--4 ·. _ .... L.he ai.Jov~-st..at -,d. 

=sasons ~he Poti~ioner (ilppellant) t1~s ouffered g~ave and 

substantial injustice. 

ln adui. '\.:i'-'n ;.:o t:he frf2sh evit~eacn mcH"L.ionco in the pc ti ': 5. m~ 

i.:c .be given by ~h-s: appellant himself and hib mot.her• noi:..:J..ce of 

ruction w·as ::;.:?rved fCl:.::- leave ·co adduce furi~h.cr 0.Vidence of 1...wo 

w ~_ tnesses who clai.:r.ied that they had wi L.1 <:.: t> !:;eCl -.: nc inc.:u1en·i.. wh_; -;h 

go.ve rise 'i:.o • .:ho murder char<je in ques t.. .i.on anei. tnat. d10y ct.ta n•J i:. 

see ~he appellanr , whom ch~y Knew; ~ha~~. Be it noted Lhat ~h~ : c 

willingness t? ~estlfy is o~iny announced cwclve years cif ~ei th~ 

I · 
I' I , 
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event. In the 2ndf howeverr counsel foL the dppellanL did not 

call any oi the suggcstea wi~nesscs and procoe~cd to re-a~gue 

the appeal wilnou~ the benef i~ of any evia~nc~ which had no~ 

been considE:red by the. jury. l t. is obv:i.ous 'dwt the :t:1)dl in;;.cn-· 

t~on was to challeng~ the iden~ific~tio~ of the appellanc in th~ 

l:i_s;hi: of the r;:.orc ::ec-czn:. cases on ia.:m . .:.;_f.i.c;a· .... i.on. :i:n t:hosc c j_i:-·· 

cums t.ance~ r sincr: :'~-~ must nave be'.en a.l.)Un<1. ~t ~1tly cle.ar that. i:h<::. 

proposea fresh eviuuncn was no~ wor~hy of ~~editr it would sc~m 

·:::c us thc.t. i:.h2 mo·:-c aC.visa:Ule course woulo have ntcn for the 

Coui c' s op.tllion 011 d&c question t.o hdV~ o::; .. ;2n sou9.i:1t. undt?r sGct.i.on 

29(1) of the Judicature (Appellate Jurisdiction) Act (supru} which 

states at pazagr~ph (b): 

" ••• it he desir2s the assistance 
of th::: Court on any point a:c~~ :::ir.g in 1 . h~; 
ca:ao wit:h a view 1..0 che d.:ib·.:.rmina-c:;.on of 
t-h·::l pc'! ·;:.iLion, refGr -..:.hai·. po . .;,-:._ L.o t-hH 
Cou:r~· ;:. fn.L t.heir opinion :~ :1 , ... ·,:son r ana the 
CouL~ shall consider the ~o~a~ 50 rcfarrca 
and furnish Lhc Privy Coun~ll wiLn their 
opinior. ;..:LE:reon. 11 

That proc·z.ciur8 woulw. have avoided the p:·: cnl:~ar situat ...... on i:u wnich 

•.h0 re-hearing whic.:h n,::,;ul·ced was :not. w; ·,i::. i..: was sought. Cl1 che fci.ce:.: 

cf ·tl-:.e pe1.:.::. ~:'"o:i.1 ri.:1.·1 the appellant. was ·; ·:·.~:bl ·:.c:.:~ to pr~sen t. hi~ <.<.ppr:a.i 

il seco~d cimo o~ ~ho samu ev1duncc. 

'l'h·~ appcll~n~: had been indict.a0 fo:.-- t.ne i.mrd2r of 

Caswell Chris •:i~,~~·.:. 0ri the :t:'/th i<'coruary 0 1931 u :.i..n t.he p<lris!1 of 

Lt. Cat.herJ.ne. He was t.:i:iea. in :...he ttozn.3 Circuh: Cour'._ b:Jforc. 

Chief J·ustic~ ~l~li. th 0;1 November lS ~o J..7 u l~l:i3 convicled •ind 

scn~anced to doa~l1. A~ the ~eariny of his application for leave 

·i;:o appeal on ._n<'.) 1'-~t.h January Q 19Jb a lcao.:~n'J coun::.cl who repre-

sen-ced the appcll::i.nt addi:-esscd the cou:ct cis follows~ 

11 I have lookeo carefully at -~he: sununing~·up 
of the Chief Justic1-j and ai~ the ·i.:ransc:c lpt. 
I canno.:. find .a11y arguabL:. grounds for 
chall.;!nging· th~ convict.Lo~1. l cannot. 
suppo:L. --.!ie applicc:.Lion for l ... ave 'i:.u 
appeal as I can tind no arguable grounds.u 

In the opinion of «-he Court:~ having .ccad U1~ r.ecorcl: tho.re w•.is 

r.o arguable point. of law or fact. Accorci:::igly, 1:hc Prc.?si<.i•3n-L 

br:u:~ily reviewed ;.:h.:; facts and d:i.smise ·2d t.he <ik:Jplicacion for 
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leave to appeal and in .iteeping with the practice then obtaining 

in such cases no w:i:·itten Judgment was delivc.redo Those facts 

were .related to -c.hc Attorney General by letter dated June ilu 

1.969 o The records do not disclose any appeal to the P.cl.vy 

Council. The next step was tne petition dated 19th Januaryu 

1993, to the Governor General arafted ny lawyers in Lonuon .. 

Befor~ ·chis Court, submissions on. bohalf of the appellant. 

6.j.a not procee~ along tne lines adun'Wra·tect in the pet.it.ion. '!'it(. 

issue before us c0ntercd on visual iden~ificaLion. To deal wj th 

this tht! fac"t.s mus ~-: be tolci and the di.cc.ct.ions !.:O the ju.L·y 

(.;xamined. 

A~ about 1:30 p.m. on Febru~ry ~7, 1981 1 a pa£ty of 

polici:::mcn numbcrin~.J alJout twenty-two unCle.c the conunand of 

Detective Inspsctor Owen Johnson travelling in sev8ral ve11i~les 

went:. ·co Ta\'rns Pen., an area on the old Harbour side of Spanish 

'l1own. The purpos;; of the mission WclS co apprehena the dppellan-c. 

:=:nclucted in i.:he pa:cty w&n:: De cecti ve Ac·i.:.J.ng Corporals 

Percival Williams ana Leslie Ashman anel Lhe deceasBd 

Caswell Christian. On arrival at ~awes Pen che party split into 

two groups. At Taw~s Pen there is a housing schome consJ . .B't:.iny 

of high-rise buildings behind which tnorc is a gheclo ~rea. IL 

.Is the evidenco of P~rcival Williams -ch ·:..~ 1 ; a:tt.~L· the party had 

cplit he saw ;:: !!O a.ppellant whom he had. 1:;:nown by name from 197u 

a~ou~: one cha.1..n ~'...way .:i.n company w.i...._h '.:..we- othe:::- men. A member 

cf the pdr~y shou·;..:c<.1 to nim in a loud VO.i..CCr icAYGv boy~ come 

here.u The app~ llcl~t crouched and ran o£i and in the proccsw 

pulleo a gun from bc.nE.at.h his shirt "it ·U·w C€ntre of his bctci:;: 

with 11.i.s l~:tt hand ana firea shots in :· .. he ai.1·ecl:ion ot Df..:tec'l:.ivr 

Williams 1 pa~ty which was tt1on dbout 1~2 chain from t.h1;.; appellant. 

'l'hc police re:·curncd thd f .1..re but. the appellau·L escaped. out of 

sight behind Lhe high-rise nuildings and ~nto ~he yJwt~c drca 

which i.s about o.Lle--'1C1.lf chain f.com the h:Lgh-rise built.lings. 

'J.'he police th,~n :Ocgc:n a house-to·-hous·::! snarct1 ouring which th•.;. 

wi t.ness received i.:i:lformation whj.ch he pa.snea on to his se11.;,.or 
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officer Uetecciv~ ~nspec~or Johnson. Tl~re~fter ~he police 

sur.!.:cunaed a .t1ouse. This was a t:hree-.:~.p.-J.ri...ment L-shaped bo~lrd 

house with glas.s w~ .. ndows. 

Detec t ive Inspec'l.or Johnson ~hrew two tear-gas canisters 

tl~rough a •11indow in the front of che nous A. They exploc.led t.hcf1 

f .l.re ana smoke appeareu ins.icie the build~.ng. A woman cru.1e runnin<;; 

and crying and ~f t~r she had spoKen wich the Inspector he took 

a rifle from a member of cne party and entered a room ·which opened 

onto th,~ verandah. He made t.wo trips iffi_o the room rescuing t.wo 

oa.bies who were handf!d to l.:ne woman. i\ bi::.n~iug 1.1at·c.ress an~ some 

l;;_nen were af t.:erw~.rus i:ernov~d from 1:!1e xoom and water useu t.o 

put out the f i:re. After t:.hi~ bot:n Williams and Ashman took up 

positions behind :::he r.ouse. \riilliarns pos i.·~ ioned himself near 

a window in i:he back of ':.he .house 1 .ttsnma.n ~toou on adjoin.1.n<:; 

premises. 

rn the meant~mor De~ectiva rnspec~or Johnson, Detec~iv~ 

Onis anct ConsL.ablC:' Caswell Christian ·-'!n i:.(;;r ea i::.he 1..1..vi ny room iH1.d 

app~oached l:hr.= docrHay of the oLner beG::oom in Lhe house ct ~..: wnJch 

there was a cu:c :.:e..:_n. Affec " ... ed oy the cea: .. >·gas fumes Der.:.ect.;,.vc 

Onis stepped back leaving Conscable Ch£is~i~n in front. Ch~is ~ ~a11., 

uhile in a crouching pos.L-cion. usea his l~.fi: hand i...o pull awcJ..y 

the curtain sligh·;:ly w:'len a shot rang ou-:::. fi::om ins.lde that room. 

Inspeccor Johnson f ~red two shoLs tnrougl1 the cur~ain ~nto tne 

room ana recri::?a.;:ed ~· hen he heard the bj:eaking· of glass to the 

rear of tne building. 

Detective W.i.11.::.a.ras a·c~.:ributes "Che breaking of -1..he <Jlass 

·co ~he fact r:nat ·::he 5.ppellant: somersaul·\.fx;. backways through the? 

window lane.ling on his feei.:.. He then spur: around facing Dr.;ceccive 

Willia.ms "Chen ran off firing shots ac H:'>-lliDms with a gun held 

~n his left hand. The first shot graz~d Nilliamsi lef~ jaw 

causing him to ~hrow hiraself to ~he g~ound with f ace aown. He 

"t:hi:::n spun over on nis bac.x:: anc.t traded sh0·::s with tnt! dppelltmt 

who had uy tnt!n :3pun around facing n.1.ta. 'l'he appellant spun 

around when he rc:.n and bouncea into a gc.:t0. He no\'.T .tan bcl.ck J.n 
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che dir;ction of the wit:.ness Williams crouching ;;,s he dio. so and 

wi th nis right arm hclo across his foroheado Will1ar.1s wns sur·

prised to see the appellan'.:.: st:ill cor.1ing C-•i.: him despite his 

shooting- at the appellant. The appell~nr ra.n past.: h.!..m about. 

fivQ feet away and escaped by climbing ov~L a gate in~o 

act joining premises. The witness was unaJ:ile '.:.:o estimacc ·cac \:ime 

v-1hic.h had elaps~d be·i:ween t.he somersault. through the window and 

~he appell.ant' s ·3scape over ~he gate. He :::.aid it happened so 

quicKly. The witness had fired abouc five or six shots a~ Lhb 

app~llant who .:.'1 ·::ul.·n fired several sh•)·cs be; fore csca.t;).tng. Hn:;.}.r; 

~raaing shots w~ch t he appellant chc wi~nass in his supin~ po~ ~-

.:.~ion was look.Lng· t:;, ;~ the right side of ::h:: rlppallam:'s fJ.ci:?. 

Apart from t.ht: :_:p: uzG: to nis left ja.w Ln i.::; w:i..tnesa sustained 

injuries ·co nis :rigilt. shoulder wnich c,1us -.:; ci him to change his gun 

~o his left nand but still tiring a~ ~ha app~llant. 

rn c:coss····~~~ar.:unation he said 11"' cculd not. t:.ell wha·c 

Detective Act.L.ng- Corporal hsnman was do .~ ag wh.ile he was engaged 

with the appella.;.~t o He could no~ say hou many windows were :.tn 

·:.:he house but the.ce were other wiJ?dowsa ae \1a.s posii....tve i: hat 

·che man who somcrs::l.ul·._ ed t:hroug.h the w.•.nd.ow was t.hc appHlldnt 

,.,horn h.e nad known s ~.llCe 1970 and whom 11,2 had seen on many 

OCCC:.Sl.OilSa 

Detect.l.. vc he •.5.ny Corporal Ashman 0.oes not appear 1:0 have 

'...: ravell•:!d .Ln the samF.: vehicle with Detcct.:t.ve Williams becaus<' 

·;..he first thing -;,;h~t attracted Ashman'::... a :...t~ntion wus tho sound 

of gunshots f.com :::h;z.. direction of the higlr<L'i.SC bu.Llding whicu r 

on Williams 1 evi.d0nccr began wit.h t.he a.pp?.llant shooting a\: th;,: 

police. Having alightea from his car h~ w~nt in lhe direction 

from which the sounds came ana there h~:; saw ·chc appellant u knowi1 

i~o him as ";:iatta John", a.bout. o.1e chain m·iay runnin~ Lowards the 

gha~to area. He n~d b righ~ siae view of ~he appellant's face 

who he said. W<:\S f ;_.c~ ng a pistol held :~·1 h;.s lei t hand. He ha.d 

first seen i.:hC appellant. in i9·1~ while s t .?.··· . .ioned a ·t th~ Ca:ymafo3S 

Park Police s·t.ati.on about fl.VE:: miles f.co1a Span.~sh Town. He joinGd 
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in the searcn for the appellant and w~~n~s~8a the tear-gds b~ing 

thrown into t.he hou:;e and ·1..he subs c:qu~nt r~ocu<J. Tlt~reaf Ler h~ 

pos ~ tioned hims".'.:lf behind the house bur.. 0 11 adjoining prcmJ.ses 

no·~ far from Williamso About one minu;;i:; la !..c..c h~ hca.cu gunsl10·_s 

5.nsicie "Che house follow~d by the appell~nt-. somersault.in'=' b,'\ckway3 

·i:hrough tht: glass w;·.ndow landing on h..:..;.:; feet_ ana _urning around 

towards thcmo The appellant then ran t.owa:t:as the w .. vi..ness in a 

crouchu his right arm across his forenead while firing al tho 

wi~ness who racur ned fire. The appellant ran past:. him about 

·i.:welve feet away and duri.ng t:.he ~.mcounu-;;::t. ne saw t..he appellantus 

faceo After t.hc:l c:·.pp,~llant had pilssed n.~~m .he heard \rlilliams cry 

out and when he lc~~ed he saw Willifilns holding the right aLfil 

with his letc ha~d. rn the meantime, the appellant escap~d ov~~ 

a fence. 

On ·che qucs"t:.ion of time 7 he sdid his viewing of the appc.l~ 

lant in the v::.cini;:..y of the hi.yh-r:i..s2 .bu:'..ldi.ng lastec. for a cuupl -: 

of seconris and ~ha incident behinti tho hc~sc lasted ~pl1L s ~conds. 

Her too, was surpr ined that ctespi~c t~c sho ts ti~ ~d a L Ln2 app~l · · 

la.nt he kept coming at. them and f~ll i:n~ · appellanl. raus i: l1d.v·1 b.:.nn 

wearing a oullet-proof vesto 

It was in cros:.;--examination tha:c 1 ·'.:. was elic.i ted thdL 

\.he appreilensior! oi ·che appellant was d1c:-' purpose of the i:rip 

1. o Tawes Peno His c r edit. was challeng(>c1 Cil 1 he y:ucstior• of ·Lhc 

time they lef i.:. t.he pc•licc s l:.ation -· h:t..: aepos1:L.ion diff~rc:d from 

hJ.s testimony in cou:ct on i:.his point:.. H.;;· w~s also chall-:?nged .::;, ;;; 

~~o the numbe::..- of shots he natl firetl. His Q8posi t. ion recordr,:d 

'l.hree as oppos::)d to six in h.i.s t.estiracn1y. .i:;ut: the most. serious 

contradiction demonstrated rcld~ed LO whs n he first saw the appel

lant that day. He d~.d not:. remember ccllin~- t..he Rcsiucnt Magis--

trate p 
11 I saw ~:he accused for the firs': 'L.i.nte that day wh(..:n t1e 

jumped i:hrougll the w:i.!ldow" 7 even thougn such a SL.:lt:t::ritcnt uf>p~a.1:0<1 

in his deposltlon. 

Detec·.:.ive Inspector Owen Johnson ~-f:stified th'1t wben he 

arrived at the scuthcrn section of 'l'awes Pen he heai:·d gunshots 
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to the northern section and after he tll!~ht~tl from i1is v~hicle 

he encoun+:e:red a 1,1.:...r:.q whom he does no..: pu:;:porL to identify q who 

t raded shots with h:.im anci 1..hen .ran away ou i... ot sight. along l _hc~ 

cana.lo Af'\:,~t· th-s :!.:ncJ.<ienl... at. th~ hou~e he saw ~. diff'-!renL p~.c::;o"::. 

running from be~~nd ~h0 house 1 but again hg did no L itlentify ~nae 

pe:r:sono 

'l'he medlcal evi dence aisclo::se c.i Liat ConsU:J.blc Christicn 

h::.d been sho·.: b~lc'<.:r ·i.:he right eye ,:he bullP.t pasning through l::~ 1c 

brain ana ex1~in9· on t .. he rig!1L: s.Lcte of ·.: •1c skullr fru.c t.urin•J di·.,, 

skull a.i1d produ:;ing masslve haerno:crhag»:!o 

It was not until July 23r 19J2 , ~ha ~ insp~ctor Johnson 

saw the appellant in cust.ociy ac the Cen-i~.ral Police Sl:ation wher'.! 

hf.: a:crested him o:n a warrant char9ins- h:i.m <:.1].th th~ rnurde..1. of 

Caswell Christian. On being cautionea , the ~ppellanL mads no 

st.atement. 

A submission o± .i1o-case ~o a11swer having ueen overruled 

·(:he appellan-:::. l·:1ade <:H unsworn st:atemen·::. ~ 

1'Ky :cighl:. name is Glenford c;~rnpbell o 
·rhe pol.=.ce them cc.ll ine by t.he name 
L-z~nforcl Hamilton. I live a:i:: ;Jpanis!l 
'.i.1ownr C:m:::; _ruction Worker n \ i£llu my 
Lord~ :.i.. know nothing at all e.bmi. L 
tl1is case.. I hear people ~:•, 11 1.1e 

o:.:1at :: wa.r2tea for· police mu...:d0:c c.nd 
I th~n gave up myself to th~ secuzity 
fo;:ces o :;~ have nothing more ~o say. 11 

The defence clo:::;cc a'~ tlrn.t poinL. 

The v~~ry d~1.ailed summing-up las· .. r;:- c~ f ~cm .i. l: :w a .mo "1.:0 

2:29 porno and afte~ retiriny for eleven mi~utcs Lhe Jury ~eturncd 

a unanimous verdic~ of guiltyo 

The 3ingle ground ot a~peal reads: 

uThe iden~ification of the ~ppellan~ as 
the p~rson who had run from ~he house 
.:.n which Cons. Christian had .U O:H~n shoL" 
and by inference the person who had 
murdered Christiane was ass.~B \.CCJ. by 
inadmissible hearsay evl.11e11c": . 'i'hi.s 
iden~ification by Cons. Will} ~hls and 
Asfl..mar:. was poor and by i '~s~lf 1·roula 
have be~n insuf f ici.ant to b~ lef~ ~o 
the j u:Ly. 'l'he idcn i.if ica cioH ~ how·-· 
ever, wus streng~hened by uvi dcnce of 
whai: v;;~s told to Con~. Hj_11.;,ar11s and 
related to Inspector Johnson rcsulLing 
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1 in ·::.:1c house in wnich t.:ur i:.;:.: iaH was shot 
being surrounded by ~he Poli~e. 

Th~ appellant hac.i f i.cst bon . :.aenU.fiea 
oy J:>o '..:~1 Cons. Williarns aud I~.:;lunarA as Lhe 
man who had shot a~ the Police party ~nd 
ran 01:;:i: of sight in·co a <;Jhc·;~. :·. 0 e--,.rtJa. 
Someti.m~,; lcn .. er while the Police were: con·-
duct.ing Q. house-to-house sr.;2 • .cch in "Lhe 
an.~a Hlll2arr.s receiVi3ci iJ1io:t"m~'l.'.ion HhJ.ch 
ha t old Inspector Johnson (pp 14 & 69) 
which resulte~ in the par~icula~ house 
being· su:r~:oundeo. by t.he Poli.cf:. The jury 
must have been left w.tth tlY; :LmpresBion 
l..nat {was 1:.0) th~ effect thd·i: ·the appel
lant hart Dntered tne pari. .. ~cul~:;:- house; 
and i.:.he man who la t cr ran f.:coru t.he house 
was the same man who cnter ~d" Then:~ was 
no adraissibl~ ev1denc0 t o s iww ·i...: f1at.. l.h~ 
&ppellant haa ever ~nt~red ~he house 
where Christian was murduLC6 bu~ thcro 
was Gvic·.once of th~ prese.1ce of other 
men in ~he area~ at least on~ with a gun 
shoo~ing at th~ Police at th~ ~clevant 
t imc ( pp l. l ,, B 7 & 9 5 ) • 11 

r ;_ will readily be observeu tllat no co1.1pluint has been madr:: a.:~"'oui.. 

"the surilli1ing-up of -;: h. ."! learneJ. Chief Jus·~:icc. However u tnc sub-

missions rangoc..i. much wide:i.: than i:.h·::? g~0ur1ci of appeal sugg~s·i:.n 

·~:bus .:-endcring .:! .-:.: ne cessary t.o E>xamine ,_: ~ 1c !;Ur,uning·-up. 

Submisslons J.n suppo.ci:. of thi.s grounli ran thus~ 

•: Tn(.; c.:'.. :·:cumstances of the idBnt:'.f ication 
of th~ appellan~ were i~sufticient for 
accop·;_:anc.-:: by the jury so thc.y could be 
sure the appellant was the person at 
1:.he scr..ne anu th::: one who murCll:~red 

Chr ist.ic:1n. 

'l'ha·t is how· 1 ... 1 ~~ u.i~- 'i::ct t.hrust of tne a.ppr_::;-,1 was made. ;rhereaft~ · :;~ 

separate forays wer~ launched at tne c ~i~ic~l areas ot the prose-

cution 1 s casev v i zg 

l. 'l'hc viewing ot t he appc::: lla1n.. at ;_he 
f ii:st and second lncid~:1~: s 1'y 
Will::..ams. 

2. The viewing of the app ; llr;ffi: a'.:. the 
:i:l.rst ana second i.nc:;.d .::!n i:.s by 
Ashman. 

3. I n:::.peci.:.or Johnson 1 s r .:.as 01. fOl: 
s .:: !.::..-:ching the house l.n wh.Lch Chr i.s·Lian 
was Grwt. 

Concerning Wllliams r- it was contended tb.c.t . no linhage shoula be 

mu.de between ':he C\'JO viewings of t.he appellant becausr3 it did 

not. follow lQgically that the person whom he saw at t h3 firs"i.: 
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:i.ncident was the pi::.r&on uho sho-.:. Chri.st.L:u!c Accordingly, Lh~ tvm 

viewings should be rogaraea .independt;;!n"i .. ly. 

The log.l.c cf this submission i;:; difficul..:. to accept 

because -chc evid.:;.nce of W~lliams is tha"L :_he person whom h::.: ha;d 

known since 197ti is 'Lhc person whom he ~a'l;.•7 first.ly by . face i.n 

company with two o·i:.hers and \vho ran off ·.-1hilc tiring shots at 

t:.he police r and 17 saconC.ly u he was thu same p~rsun whom he saw 

by face after he had somersault.ed t:nrous-:i '.:.11e window and. there-

after engaged hir.i in a gun i:>at ·~lt:!. 'i'h·~ c0r:;f-': was not presented 

that the man who som:::rsaulte:d througn th:; \Jindow must.. have: o~v::n 

·the same man .-il10 was seen at t:.he f i.cs •: :Lncid~nt. half an hou:.: 

eaL"lier. Rathi~r; ;:l1c cas'~! was tha'c th<) man who somersault.ca 

through t.he wi nclow aft.er Christian hau. bcr::n shot was :.c.ccognin·:.id 

by Williaias to be ~~he very person who !1ad been seen and recog·-

ni.sea at the f i:..:s l: .incident.. Williams had t:.es t,j_fieo to having 

spoken witn t..hc appellan~ in 1.971:1. :::rl an affidavit ny tl'le 

appellant dated 22nd Juneu 199::; u it em:,.:>:.'.:'gBs that they are uoc 

strangerso Paragraph ti states: 

"Tha·~ . al:;.hough I might hav,; seem 
Acting Col:'poral Will.;.arns bcf on·~ 

the ~rialc we had never spo~anu 
an<.1 I can say for certain ::.hE, i: .1. 

had never seen A.ct.:&.ng Corpe] ·al 
Ashman or Inspector Jol:lnsoa 
before that uay.fl 

So on that J.S3UE. ·;:he. question r.mst ne wh0":h0r the jury had 

adequate direct.ions en the assessment of visu;il i.dentif .icat.::.on 

cvi.d.ence. 

One aspect of the prosecution 1 3 c~sc was criticized as 

being admission of hearsay evi.dence. it ha..0 to do wit.h how "i..ho 

police came to Gearch the house in wh.i.ch Chi.isti.d.n was killed. 

The evidence appears at pages 14 to 15 of the transcript as 

follows: 

;
1A: The accused man ran tnrough a gat.e 

in~o the ghatto area whun ~ lost 
si.gfrt. of .tum. 

Qg After you lost sight of the accused 
man did the members of th~ police 
party do anything in r3lation to 
th~ area that he ran into? 

I 
I I 

! 
I 
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"Ag Ye:> r ruei 1 a1t1. 

Q ~ Hha ·.:. 6.iCi. you do·,;. 

Ag v-~E'~ c;-... :rr:;.i::-:d out a sca~L·cL :.r; t.ho. area 
~n w1:ich the accused ran. 

Q: Can you 'i..ell the cou:.ct. wha:.... kind of 
a. sc·arch was it? Sca::·~;-1 ,")f pc:.:l.::::;ons 
or ssa~ch of what~ 

A: Hou~e to nouse. 

Q: During the course of ~ha~ house to 
house search aid your you~sGlf; 
personally r~ccive any information? 

A: Yes r ms. 1 am. 

Q g Ht::.v:-.ng racoi ved thu t l:if o.i:mal:.ion dia 
you conmlllnicatc that .i.af ::."tma'l.:.J.on to 
a:tly other member of y0u.c pa:c. ty·: 

Ag 

CJ~ 

A~ 

Qg 

Ag 

Q~ 

A~ 

Q~ 

Yos r ma 1 ar..i. 

'110 \,1:1om did you co1mnu ... nc.:: · •;'? 

l spok~ with De~cc~iv~ in~pcctor 
-· • i ..;onf!SCng ma am. 

Af~er y0u spoke to Mr. Jr~rson dia 
you n~0 anyching being ~0~~~ 

Yes~ ma.'am. 

~'7ha-t: was i t·i 

A house which 'ti1e accu :: ··:·o .••• 

l~o ~ dla you sr...c any·thing 0-- ing donl..:? 
v'lha. ::. clid you sec aft:el'." you spo:r~e to 
i~i:c. Johnson·, 

A~ H~ .. surrou11a a house, ran. 1 -"!.I:l.o 

Qg About. how many polic·: o:f:f:i.cers so 
iar as you could s~eu Ho fH1 as you 
C'.:mlu see w .u.h you . ._· ~yes ;:;urrcu.nu 
th~ house'? 

A~ l ca.n remernber five. 

Qg .hf-L:,:x th0 house wao ::..u~. :t.om ·l!r.a uir.:1 
you ~e'~ any I-.K:.mbcl. of ·;_.:1~'L police 
pa.:::-C.y do anyLning".:' 

A: Y<;?Sr raa'am. 

<). g Wht::..-·..:·:· 

li~ Detcct:ive inspe~1.or Juhnr.1 oH Lhrew 
:_e":.: -·g~s J .. n the house, ;:n., :.d~.rn .• i• 

The cont~n~ion here is that the eviucnca f ~ll victim to wha~ 

Lord Devlin calh:ld ·::he custorna.ry a•~vic(::s in Glinski v. Mcinver 
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[1962J AoCo 726 ac p&ge 780 to 7ijl whereby hearsay evidence of 

a conv~rsation is admitt:cd not: by elici~-..i.ng th~ contents of the 

conversation or a written document out by adducing evidence of 

what the conversat:ion or document was aboul... H8 condemned sucn 

avidencd as clearly objectionableo Dld Ruch a situation a risa 

in the instant case? 'I'he fact is that t:hc;:;r.E! were some twenty·-

two policemen ;;ngag~d in the ex ... .rcisc ?f s~:.:arching t~he area 

from house to house. 'l'hcre is no evid~nc8 t:hat any of those 

policemen apart f;::·om W.i.lliams and Ashme.'.1 J..:ne\1 the appellant an::l 

there is no evitcncc of any civilian par~~cipation in Lhe house~ 

to-house searcho Th~ nature of the s aarch was such that in all 

probability evory house: in the arC?a would be searched and it 

is impracticable to contemplate such a ::;11.:·n ch being executed 

without: any cornmunica.L:i.on betw&cn those :30 ongagedo lssuc is 

·~aken that t:he incomplete answer 11 
11 A nom:: c which th~ accused o o o " 

went to supporting the identifica~ion of the appcllanto Bu~ 

even with th\;;! utmo::st. care \"le a:.c:e quit.fJ unable to s~:e how such 

a claim can be sustaiw~d on the basis of those four wordso 

Such a claim can only rest on sp~culad.on and that is not 

permissibleo 

Ashman 1 s f j_rst. referencE: to the <:i.pp::-•llo.m .. on that. fateful 

day was elicited at pages 52 to ~j thusg 

~Q: Tba vohicla tha t you tiava llcti iu, 
do you recall wncrc was ~ ~c driver~ 

A: I \las the drivoro 

Q~ Wiv;.;n you ran in thal: d.~rcct.ionr did 
you sec any.body'? 

A: Yes r ma 1 an10 

Q: Who was it that you saw? 

A~ I saw 'Satta Johna running. 

Q: Who was that'? What you call him? 

A: Ths-.t man thcr~" ma' dino 'l'hc accusell 
mai'l.o 

Q ~ The accused man? You sa.w him <lo 
Wh:it? 

A~ I saw him running towards the: ghetto 
area .• 
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"Q g i:nH· 1 wht.:!n you saw hirn 11 \.ho mcm;~nt you 
ST;-. eyes on him 11 about whai.: distance 
from you was he'? 

Ag Abou~ a chain. 

Q ~ Can you point. out d cn.J..:i.n for 1..he 
Court? 

A~ It is a little more than the length 
of the court-room. 

Q ~ A l.i ttlc more Lhan -c.ho l;:.Al'J-Lh of the 
cou:.:-t-roorn" you say r ani-Z yuu arc 
poi:Yting frort1 i:>Ghind tn~ jud.gc to thu 
"-~nd cf this roonrt 

A~ Yos p r.1a' am. 

Q~ A:r. ;.:i1a1_ \.ima wl1at: par•:. of ·c.his pE:rson 
wn.01a you say waB t.hc accui:;:::~ t.1 could you 
SC.:C: 'i 

Ag S~d0.ways. 

Qg Can you £ecall what side? 

A~ tl ..... sh;,;. SJ.Ue. 

Q g CoulO. you see whether .1.:: h;;c.i i'mythi.ng 
in a~y of his hands1 

Ag Y~~s :- ma 1 am. 

Q~ v~ha:::.? 

~: He had a pis~ol. 

Q~ Whore? 

A: In h!s left hand." 

That view~ng, he said 11 lasted for a couple of seconds. The 

s.::conci viewing af t-.cr tho somel-sault ·chrough Uic window he judgcci 

·~S lasting for c:. aplit seconci.. lt was submitted that Ashman~s 

evidence should no·i: have been left tv :_hr-:: ju:ty the morcso 

becaus~u it.: was con-~:.~nucdu his creuit. n.J.c.~ been imp1.:ached. by hi:; 

d:.:posi tion on ::-.~Jc qu.:::si:.i.on a~ t.o wh~thc:;_ ~:1(.. haci j·;:nown th.:i appel-

lant long before th~ day in question. 

For c.hc.' Crown D.t:· . Harrison subr.1i· .. t::-;d. that on the qucc;·::io:i 

of the leng·d1 of t.imc regard nu;;.;-c .be ha.d ·};o whili: i:ook P.laco .i.n 

the period ment.ionS<d. In the fJ. . .cst inG .-.anci..' t.he \c.,;itness saw i..:. ~1c 

appellant running for about one chain un Lll he diRappoarcd in~o 

·r he ghetto area a Then on the second ins t<J nee he sm·1 hirn som··~rsaul t 

backways through ·cho \Jl.nd.ow. spin arounc.\ i.:o face t:.he wi tn9~s u 
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run off while firi~g at the policeu bounce inco che gatu which 

.raade him run back passing thG w:i.·cn-::;ss ;:;.".: a distance of som0 

t\·1elvc feet albeit. with his right hand a•::ross his foreheadu 

before disappeari&g ovor the fenc~o Wc a 9rec wi~h Dr. Harrison 

i:hat those evcn'~s could not JJC done Li ~vh~t. is norm;.i.lly accep·c·;:;a 

as a 12 3pll.'C scccndo n ·.i~hc jury would i:iiu~ be ~i>le to maKc t:hcir 

own JUctgme.:.n: of ~1i.s a.sscssm.:;m.:. of tirnc. 

It will b,:: r..ec~i:;sary t:o set ouo:: i:h:.-.. summing-up in c:"tm::.sc 

.:i.n ordc;:- to pu\ .. in p12rspcct.ive the comDl?. :.ncs maao by tho •.lpp:::l-

ltint. The l.:'eputat ion of the l~arnctl Clli. r.:. [ Just1.co for nc..1.ng 

scrupulously fair ar..u rnt:::t:.l.culous is c;ppa:ct-;11t :trorn his approach 

i:o and treatment of t .ho issues. Bcginn.Lig at pu.go 120 an<.1 conti· · 

:ming t.o page 12<1 ly: set out tne principl·--:~s which shoulc.t guide 

the jury in resolving the vital issue of visual iden~ificaLiong 

"Has ev~dence been put before you upon 
wnic~1 you ca.n feel sure ·i..ua ·: this accused 
ano. no other was behind t,:-ia"._ curtain and 
fired that gun killing Lhe Cons~able?Un the 
evidence presented bef cre you can you feel 
sure that ·i.::ha1.: is sol Anti i.f fo:;: some rea
son you are not sure then you must a.c(,iuit 
him. 

Nc,-1 3 2 s learned counsel f o .. : 0:.he <.i.Bf ence 
has aone u quite: righ·cly r he ilc..s Lroken Ci.own 
:i.n i.:wo the. first: ques t.ioll. Has tne accust!d 
on i.:h-2 i:;cer.~ d"L all':- Has '1"~ be"--·n ic.tent.ified 
by th~ aviaence so t .. naL you Ci~ ... 1 feel sure 
tha;.. h~ wu.s there r thax a :i.a.;_5·;..aJ;:e as to 
identi~y has not been madeJ ~nd you can feel 
sure ·ch;:~t .1-\e wi-;.s on the seem·:; Ci.oing what. the 
wi.tnes::-;cs G..:~scribed him as '~o.i.ns:·.r That is 
the t:L:st issue. hnd tne s~coml issue is u 

if h~ \;as indeed there and ~. :•d ... :ed in the 
ilOUSC"' ,:15 has beer> t..eS .:. if i~Ci i:o wy ~:he 'W ;_ 1...

nesses, were the ~ircumscanc8G such tna~ 
you can feel sure that it w<:.;:; :-...e and no 
ot:~1~;:- who fired t.h-e gun tha·;~. ~dlled 

Christian~ So let us deal with those issues 
now. 

First, as to the question of identity. The 
accused made ea. stat:emcnt from the dock., 
which he was entii::lecl to dor and you must 
take it into account in deciding wnether 
th-::: piosccutiou has prov~n i. i~s case so cha-c 
you f~cl sure of his guilt. You take it into 
account:, bearing in m1ud tha·L \1.ha"L. he said 
wasn 1 i: ·;_es Leu undeL· ci:oss-·e:hara:Lna"L . .i.on v a.no 
giv0 it what weight you c:n ·~1i.k it. deserveso 
Ami w:.1a<: he told you~ memb~;-.:o oi: the juryr 
is ·:.:ha"t. he knows nothiny <:lbou ·~ "\".ht case. 
You will have t:o :::ay whai.: h:·; means by that. 
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"Tha·c he wasn't -chere at all? If he were 
on the scene and didn v t do ii: I would 
expect him to -cell you tha.t he was ther'9 
anc.t it 'was not me'. He saj_diJ 'I know 
nothing at all about it~ ii a£1d. we have to 
assume ·i..:.hat what he meant by that is that 
lie wasn' "t there. He need not Gay anything, 
because as i told you the burden is on 
the prosecution, the prosecution has to 
make you feel sure by evidence that he was 
there and was in that house in which the 
police Constable was killed. 

Now this brings into focus the question 
of visual identif icationv and a Judge is 
under a duty where that arises for consi
deration in a case, on the question of 
iden~ity the Judge is under a 6u~y to 
caution a jury on the way .in which you 
assess viEual identificationu and it is 
necessary for this to be done because in 
human experience it is a com,.~on occurrence 
for mistaken identity --- for other 
people --- for mistaken identity to occur. 
You heard Mr. McKoyv learned counsel for 
che defenceu tell you of instances where 
he h:ts been mistaken for someboay else. 
No doubt. you have haa that. axp'.:!rience 
yourselves. I have been many times mis
taken for other people, and ~,_: usually 
tell ·..:he jury that tne mos ""-. outstanding 
pe~son I have been mistakeu for is 
M~. Shearer in the days when i was much 
younger11 and he was mucn younger. Indeed 
a police Inspector who shoulti know me 
once s·cood up and had a convei:-sation with 
me all the time believing ..i. was Mr. Shearer. 
i was so ~mbarrassed for him that I did 
not let him know that it ·was not.. l"ir. $hearer 
he was talking tor ana so hC' walked off 
believing he was talk.:r..ng Lo Hr. Shearer. 

So the reason it is necessary to give 
this warning or this caution to the jury is 
that ~ person will go to ~ho w~tness box 
anu swea.i:" that they saw a pa.r-cJ.cular person 
doing something and yet th~)y nre mistaken., 
but as fa.r as they are conce~ .. :ned they are 
righ·.:. For ins ·..:ancc:: if thvt. J..nsp~ctor who 
spoke to me c..hink.ing I was Mr. Shea:r:~ru if 
anyching turned on the que~>tion of where 
Mr. Shear~r Wds on a particalar day or a 
pari;icula~ time - suppos(~ ;_ ,_·. ·was saiJ. that 
Hr. Sho~..:er had knocktia duwn som~boc.i.y where 
he had spoken to me, t.hat :i:nspoctor would 
go anG swear on oath that on ti1::.t. day or at 
that tir.v~ Hr. ~h·aarer was i.!! ·;.:.~1..,-'t area 
becaus e~ he saw and spoke to hira but it. is a 
mlstake as he was then spcc\king to rne. It 
is for that reason why a ju=y has to be 
careful in dealing with qu~s~ions of visual 
ident.if ica't:ionv that a pers011 who comes and 
says i saw a person do so anCi so is not in 
fact making a .mistake as to :.dentity. And 
you migM: say now u well how could anybody 
at ~ny stage ever b~licve anybody about 
visual idencif icationv because if what you 
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~•ar(. ~:-:.yingq what you the j11<tg(: , what you 
arc saylng, well we can n~v8r bo sure 
about that ••• but of course you can be 
sure depending oi1 the circ·\lmotc.ncPS. So 
ther·.:: .arc a nur1l.Oer of matters which a 
jury mu::.'-: look at and consid';'.!:.C carefully 
in dcciaing whether to accept 8Vidence of 
visual identification. 

The fj_:;:·:::.; ·1_ thing a jury looks at is the 
question of whe·cher or not «:he person who 
is doing the identification, that ~s the 
witnesf;, knows the person b3ing identi
fied. in other words, was ~he accused 
known t.o the witness befo:c;::.: - what~cver 
case? That~s the first ess~n~i~l, because 
the si.mplt; reason .is this g :;~ ;~ makes qui l:.e 
a diff~-ce:Jci.: as 1...C' whet.hcl:' a. p..;::rson id.en··· 
t:flao ancther or no~, whather he was 
K:nowi.1 >o the other beforE-" • • • anti ·i:hat is 
conunon': :..nse. In o·cher word8, :.f the per
son was not known t· c 'Lhc pr~rsor. doing t.ho 
ick:c:·c~.f ~-Cc'.t~on nefo~:c th~ i.r:.ci.dent occurred 
th€::n c .i--Lt: chances of mist~a1;:'2i1 .'.den ti ty an: 
g:c.a;.1 ::c.r ·:~han if '.:h'i2 person u::.t.s well kno\:'m. 
In o~hc~ words: you s~o a person and it's 
som~..ibody ·::.haL you knm,, W(::lll, you arc less 
likely C\..') make a mist.ak~ a:)ou"i: ·:.:.hat per
son' 3 l0~nt1ty ~han if ic w~s a person who 
yo~ n(~vcr saw before in you :~ life. Ii.-: 1 s 
cormam!souse. So t.hat is ori.-~ matte:c about 
wh::'1.ch a. jury has to look. Look at that 
co sc.y ~ Was the persc:;:m known beforenaml".:' 
Bute of courseu even where the person is 
know1~ beforehand you can rauke mistakes v 

aud ·chat. is wny I hav:;: saidp you know 3 

you might hav._1 spoken to somDboay who you 
t.hought. was somebody els ·~,, somebody who 
you knew well. That's the first m.::i.tter 
you look at.. 

The s~con6 ma~ter to look a~ is: Was it 
day{/ or was it niyht when the pci:son was 
seen'? :.:f it was at night d1..:~r.;. '~s a 
grcaLe:: :r.;.sk o:t your makin'} a mistakf• 
·chan if i.t was ciay. Again, °d";.~t. .!.s 
commonsen.se. lf it was tlay ••• w-hct.her it 
be day er night ••. but what di~~encc were 
they apart wh~n ~he person w~a seen~ Was 
the P'·;.;rson seen nl;ar or :t a:c'i• 'l'hQ nearer 
th<; person is seen ·the lcs.'> chauce of a 
m:i.s La.kr.:. than if the person wr.s far. l!'or 
whai: lGng·i:h of time was i.:1:1~ p:::rson seen? 
Wha ;:,. part of his :Oof.iy~· Na tuxa.lly f people 
a.re ic)entif ied by their f.e-::tun~s. vlas 
-:.he fe.ce 3:::en? For how long was it sce01'? 
lf i+: was just a fleeting glance there ..i..s 
a gr~atar risk of mistake ~hnn if the 
person was seen for a rea8onable length 
of ·U.m8. Bear in minu when yoi.l ar:e con
sidering time~ How long? For ten scconos'? 
TGn seconds is a long time. ':.'m~nt.y seconds".:' 
So thos1~ are the matt~rs whl.ch you take 
into acco~nt and consider• ar~.ii. sefl what. 
oppoj:-t.un ~.-\;.y tnm:e was for die p~rson being 
idcn~ifiedv in this cas~ ~nc ac~uscdv and 
you look at. those; circumstances and mdkc up 
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.iyour ow::l mind as i;.o whuthe.:c c:-.:- nm: tho 
e.vid~r..cc convinces you ·::.ha·i: '4 positive 
.iden::.if i..cat.ion has been ma0.c .. nu that a 
mis·(.c.kc :Ls not being made as ·::o the 
identity cf the accusc<l." 

Before moving on to consider how the learnad Chief Justic~ 

applied theso p:cinciplcs to t.he evidence..:. wo wish to make ccr-;·a.!.ri. 

observations. Fir~3 ·.:. of all" it is not.iccable tha.1: the lanc.:Ju':'go 

use:i by ·cho Privy Council in Reid v. R.~ ~l9U9] 3 W.L.R. 7711 

[1990j .~LC. 363r [1S90] 90 Cr. App. R. 121 in dcalin9 with i.:he 

question of visual idcnt.:i.f ica"Cion was no·:.: thf.? language employeti 

~y the learned Chi~f Justice bu~ &ince wh~~ is requirca is not 

adherence ·..::.o a fo.rnula (See Wayne Wyatt v'!_!...!.. Privy Council 

App~al No. 25 of 1992 and Ashwood and 9j:hc~ v. R. Pr~vy Council 

Appoal No. 31 of 199~) but the ad .. ~quacy 0£ the d.ir<JCtions in 

e alerting the jury i:O the dangers of vizual :-i.dem:.if ication these 

dir:ec·cio11s \>?ill f a.11 ·;;.o be. consictcrcd in t.hr:! light of this 

requirel!lt=.mt. 

Having ote~c6 the principlcsg th~ learned Chief Justice 

proceeded to nxamine ~he evidence in th~ light of those princlplcs. 

Dealing with 'o;h£ quc.~stion of knowledge cf the appellant by 

Williams and Ashman, he revi~wed their evidence taking into 

account t.hc criticisms of the defence. RE.ferring t:o t.he f~c·t 

":hat Ashman had tost.if ied that they ha.Ci gone in sear: ch of the 

~ppellant he cautioned at page 124 to 125~ 

11 Whac Counsel for the Defence has saitl 
is tha.t. r hav::..:ig gone to Search for him 
they uEre influenced by tha~ factv that 
thsy went to search for him <lnri so tha~ 
made t.he.m saw him when in fac·i.: they 
might have been making a mis~ake. I 
don 1 

;;. knew whether that a.i;>pea.ls to you 
er not" but what you hr.i.v·~ ·Lo decide is 
not th;;! question of why Liuy went t.o 
search fer him; the quost.i.on is~ Did 
they S8€ him really? Having gone to 
s_;a.::d1 for him did •:..hey f .:.nil L . .:.1 .. o;: 
did they see him? Has evidence ~cen 
put bof o:ce you UIJon which yov. cc .. n say 
you f ~el sure that ~hey d~d s~e him 
and no L making a mis ta}~E;; t.hD. ;: c .hey 
did't 

:Lt is plain that her0 he was emphasising ·i·he reliability of i.:hc 

~videncc of the w.:'..tness in this regard. 
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Furthor, raferring to the critlcism ot ~he witnesses, nn 

said at page l25i 

'
1De:£enca Counse l is saying t.hat it wasn it 
the accusoa u it was some ot:hc:-..' person 
who they mistook for the accusea.r ana 
wha.t Counsel yallantly Scl..}' i=:;~ ThE>y arc 
not sa.ying t.hat these polici::.raon aie li&rE. 
Coum;c l don't always ref er ·i-c po lie~ .:i.n 
-~hose g.1.llani: ter ms. OU1crs ~ay they are 
obvious liars. As a mat tG£ of fact ~hoy 
call -r.:hon all sorts of nam;-_~f:- r J::ui:. Counsel 
d.00sn i c do thai::. They a:cc no ';: ::;aying 
t hey hn.vc come: and ..:.ell dclibc:ca·._;e l.i.cs 
on ~:he accuG-:!d 1 ttiey are s;:;.y.uH] :::hey are 
m.:.s ; _:ak•~-:l. You have to say 'ii:!C'~her they 
ar.~ li~rs or not u and if ci1ey are liars 
you Lan 1 ·!-. convJ.ct. a person o: .. -~1~0 evidence 
thq_ t ~::li. 1.:y a.re: not speaking t:n;:; ·c.r:u t.h." 

r:n the prev.Lously c::.tcd. portions the isGuc was whether t.ne 

w~tnesses were mistaken. Here it is wh8ther they wore lying and 

-Che clear admonition was given to acqui L if t.hcy so f <::>Und. 

on th:: questicr~ of whether the wi trH::?ss,:::s had spoken 'l·o 

th~ appellant as they had testifieav the direction ~o the jury 

(at page 127) was~ 

"So., thcru you aro 11 members of the jury" 
both these policemen upon whom the pro
secut.ion are relying for ide:nti.f ication 
navB said t.hat they knGw the f.&ccused 
oefore. You will have to sc:..y whether 
you bel.::.cve them oi: nota" 

1'urning to ·i:he cpportuni ty f o:.: th~ witness to soe the 

appellantu the lcarnc.::d Chief Justice rovicwed first tho evidence 

of Williams as to hir; sP.eing the appellant. when they arrived r..t 

Lhe scene and th--::n d~.rected (at pages 123 i.:o 129): 

"You will have to say wne-.:.her 1 if he Sd.W 

the accusecig it is r..rue thf.it he saw thi? 
accused, that he natl suffici~n-t oppor
tunity to see him and could ident.:i..f y 
nim and wake you feel sure t:.hat he has 
11ot made a mi::;take when lat<ar on he 
said he saw the accused when he was 
bahin~ the house, whether the fact of 
having seen him before would strengt.he:n 
his ev~dGnce of identification later on 
when he saw him come through the winciow. 
Sc,. you will havo to say wh~-;~~h€:.r you 
believe this policeman saw ~i10 accused 
out by the high-xise buildi~g. ••" 
You remember :.: told you dis·i:.anc.:c is 
impon.:.an:.:" knowleuge of -enc pcrsonu 
distance. The distance he indicated 
was a.bou'.:-. the length of this court_ rooJl\. 
He said: ;I could see all o~ his body; 
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nwhen I first saw him r saw his faceo• 
And he said there was nothing to prevent 
him seeing his face properly." 

i:ie-.xt, he reminded the jury of the witness 1 evidence of the tiJnc 

he had for viewing the appellant anci i:hon ~nded: 

"You will have to say wheth-3.:r that was 
suf f icicnt time for him to be able ~o 
positively identify the accusedg in 
other words, where you can feel sure 
that he was not making a mistake." 

Turning to the opportun::i..ty of Ashrnanu he referred to the i:imu 

and distancr~ sta·ced by Ashman and them said at. pages 131 to 132; 

11 Did he have as good an oppori:unity as 
Williams q or did he.: l1ave such an oppor
tunity - that is Ashman - ·chat you can 
say you feel sure in tac·c. th.':l:c he did 
see hi.ra at the high-rise building? 
When you are consicic;ring- whuth~.r it is 
truG when he said he saw i.:n1;.~ accused 
a·;: the high-rise building, a vo1:y 
important piece of eviciencR •:ms brought 
out by the defence." 

Ii~ \:hen proceeded to Ci.eal with cont:cadic'C.:~ons between Ashman 1 s 

deposition and his evidence before th{: jury and in emphasising 

tho significance of the contradictions ho said at pages 134 

to 135: 

"Bu'l.: what is vital as far as the case is 
concerned is the i6entification at the 
prolimina1:y enqu3.ry, members of t.h-e jury, 
because you know the question of identity 
is cxtreme.ly important. in this case. .it 
is vital. it is the whole i~sue in the 
c<J.se. And here you have t.his police 
officer sayingu h~ is recorded as having 
&ald o • • he said he doesn 1 

·..: r~mc1.tb€r say
.:...ng i t.~ ;1~ ci.O(~sn 1 t say he ::l,<_id i ·L there 
and !1..::.: rw.de a mi.stake; ha said he doasn' t 
remember sayiny i·c; and cv0ri when his 
5.oposi-::.ion t.1as shown to h.ir.1 i1~ ::;aid he 
still doesn 1 t remember say:.e.0 ·::.hi:t. - and 
wha~ ~oes he say hare~ ••• hu is recorded 
'lS i1aving :::aid at: the pred~.mL1a:cy enquiry 
that h~ s;iw the accus~d fo:= -::he first 
time l.ht:. -:: aay when he jumpc~d f: .. :om t.he 
window bc~!:ino. the house - which means 
tha·c he didn °::. see him at t.hn h:Lgh-i:ise 
bu.tldi.ng o This is whdt i ::. iM;ans e \..hat 
when h<=:: was giving evidence at. lhe other 
court he uidn v t say he sa.w b.~..m a ·c the 
high-rise building. 

Now since this accused is ~:he person wno 
is being ident .. if iea as having- been on the 
scene a.nd as having conuni t: -c.cd ·i: he murder p 

if it is ·Lrue chat he saw him at the high
risc buildingu as he sald b.,:!:; .. ::~, would you 
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11 expcc•;. .L1i1a when he gcive ...:vick:nc.-:: at:. the 
prclir,1irw.ry ~nquiry to say ·~.ha\::. he saw 
him? And if h13 didn't. say L:h ~.::n that he. 
saw him and said that he S?..";T him foi: t.h~ 
first ~!muu in other wordsr he was u~ing 
asJ;;.edp whan first dia you ;::..:-:·~ .t.irn that 
day? Ee saidu behind tht) building 
t:hroug;1 the window u how ;;nan. .if he said 
it th0r~ 6.oes he co:rae h·:re <.'.',nd said. he 
saw h:Lm al the high-rise .i:>uilding·: In 
othe.r t10.:~·ds u Counsel said ~;.1.:;.t t:h<?.. t. 
might b 1: .: a mistake~. :i:-t 1 s n0rc than that v 
mc1;1b~rs of th(; jury. He woulC: be 'L.(!llj.ng 
::i liB. You canGt make a ra.i. st..c..kc about:. 
l:hiit. HL.y does he say he ~-;m-1 him there 
whe::n at. the ot.h-:!r plac:~ lu:: sa.:.d h-:::: saw 
h irn fc:.: the first tim .... "'':' S0 :;:1c has added 
to w·hat •'-C has said; and. you would have 
to say whether you belicv~ hin ~n view 
of what .he said. It 1 s more v:i.tal on the 
ques~icn of identlfica~ionu whcthex you 
can belj_evc Corporal Ashrnar. when iic said 
he saw ~he accused twice that day, when 
a::: tho preliminary he said :10 se_w h.!.m 
onc~r and that is the way in which what 
he said at tho preliminary on~uiry is 
useu in the CaS(1 v for the pu.~po:;c of the 
c.ccd~'- ;: which the jury i::; pr;._:par(.;d to 
givr.; to ;;.he ~vidcnc<.: of ~hn wj.-;-;,nc35 h'>;re. 
So ~ha~ !s th~ evidence about the que~
tion of identity at the high-risR 
building. 

Corporal Ashman said the accused raan ran 
ini:o tho ghetto areia out of sight and fie 
and c ::1f:'~rs follo~md anc b;;g-:u'.. fH:a:i.:ciu.ng 
dmm th.i:::;,~c. in. '.:.he gh~t to «::=c.o. c : •• i.. was 
sugg·~st.~~J 1.:0 him that i:.: is not t . .:-uG 

shi:lt. he! saw 1..he accused running from the 
higl1-rise build1ng; and he ~~i~ it is 
t . .ru.::: !:.ha':. he saw him~ W<:ll, of course" 
you wculd h..lV'~ to say wheth::;:i: you bcL .. cv\.! 
hir.1 .in vi.cw of what I hav".:· just cola you. 11 

It was subm.i.tt:od thai.: ·the lca.r.ned Cl:.~_ef Jus-::-.ice ought ·::o 

n<:.v~ wit:hdrawn i.\shme;.n 1 s evidence f.com tf.v.:. Jury. No authorlC.y w<~s 

cited for such & p~oposition which is pregnant wich dange£-for 

once the trial judge begins to usurp ~he £unction of the jury in 

deciding whac portion of the evidenc\':' w~1ich has be~n acunicl:od ic 

worthy of conside:ca.i.:.ion by ·che jury cnr; r:-.. u:C.t8r..:.s tht:! very rG.:ll 

oange.c of the jury gct.t.ing a. wrong mussc.gc that uespito thL 

directions by the judga they arc ~o acccp~ the evidence which i~ 

left ~o them to c0nsidcro Alternatively ~t could proctucu confu-

sion in the minds ot -cr.e jury t.o be tolar ns they m1.1st be- t.oldr 

'._hat they are the 5ole judges of thr~ fa.G:.:3 only tc f.l.nd :~-her•·.!-

d.fter that tho judgs h'-s not abided by hi:: own advice. ~·lh~t. is 

.. 
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bf.:ing contfm<i8d for is a.n alt:O<J'3thr,)r .j_;_ff-.:~rr.::nt situation frcr,l 

what obtains where a judgeu in the oxe~c~sc of hls discretion~ 

disallows admiss:U.:>10 ~viclence bc.causo its pn~judicial ef tcct 

o;.:;tw~ighs .i.·.::..:.• proba·;: ive valueo ~ee §elv~ v. D.P~. [1970 j 

A.Co 304u [19Gej 2 W<LoR. 14941 !t~ v. Sang [19bU] A.C. 402; 

G9 Cr. App. R. 282s Richard Scott et a1 ~-~~ PoC. 2/~7 & ~2/80. 

~-4hc:reas tho troD.t:.mc.nt: of Ashman 1 s cvid0nc·J in the manne:i:' sub1.ti.t·~:cd 

by H:c. Phipps wc:.s n~.)t permissible i·i:. i.s obv:ious that th8 l;;z,rncd 

Chief Justice rcg2rCio6 r..hat portion of ·~:h'..: evidence as rcp~.~··!r.;C:n·· 

ting a signific~n~ weakness in the prosccu~ion 1 s case ana w~ can 

find no fault in his treatment thcr·~of. 

The c::vi,kmco of Inspector Johnson c;5 d not supply any aid 

to the id<;;nti£.i,ce:Lion of the e.ppcllant. ':i.'l':~L was pointed out l:o 

·::he jury. 

:Ln s.l.milar cc:t<::.ilcd manner the ::?vi r~c11ce of the evcHt:s 

b~hind the house we.s e>~amined and., in rr lation tncrcto 6 the ju.r.y 

were told at pages 14~ to 143~ 

Of course, 

"1'1embcr;:; of ;;.he jury r pleas·~ b€.a:r ln mind 
that i~1 any case put before you by the 
prosecu~ion and snveral witn~ssos arG 
called ~o give evidenceu it is open to 
you ~o believe one witness as a9ains~ 
ano'i..:he;;r." and if one wi tnass cm~vinccs 
you t.nat h1::: spok9 th~ true.ii,. i'..'..nd you 
don't believe the otherJ ~h ~n you can 
accep·;: t.h~ evidence of t.:.h.3.;;: w.-i.·;;1,csn who 
has convincea you and rcj~c~ tho ovi
dcnc.::: of ·;..he other. J:n otiK.::: wo:..-ds if 
you have two ·wl. tncsscs ~ on::: .i:-; a llop~.!
less wilncss who you disbcl~cvc, and 
one yo~ believe, t.hB fact c.hri·; you tlis
belieV(;: -:me coGsn 1 t ae-::rac ,: from 'Che 
cv .::.::kr,~~:: of the other ond. 'l1 i:1 <.:~s·;: arc 
people speaking of an inc'i.~ton.~ wh.:Lch 
·:.:ook place some time ago~ r.l.n6. it is 
open t0 you to beli~ve both, o~ believe 
ona and :iut b.alievo the~ oth·~r. 'l'hey 
a:.:.·c not tied togathei.·, so you ha.ve to 
dccid~ uhether both are spuald.ng t.ht1 
truth, or one is speaking the truth 6 

or none i.s speaking the t!:ath. 11 

this c:IJ.:i:·cct.i.on does not cle;.:..:-i'l.Ci.: from thQ criticL::im 

which was ea.c l.l.~r levelled at .hsrunam ~ s cvici.ence which. i:ela t.~d 

to the first incident but it will be rccallnd that the jury ~-1a3 

there put on caution as to whether they would accept Asruaan's 
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evidence about the second incident which is now being dealt 

with. 

The swmning-up ends at page 155 r1.nc:,, at pages 151 to 152 

~he jury were told: 

"Nou, you can only find the accus<~d guilty 
of mu:t"de!. as bclng tho person who shot 
the deceased if you teel su~e that he is 
the person wno jumped throug!1 the window, 
and you feel sure that it is hE: who shot 
himr and you can only find him guilty by 
inference from what has been put before 
you if the inference that it is he who 
shot the aeceased is quite inescapable, 
in other woras, that it is the only rea
sonable inference that you can c1raw from 
the circumstances r that i c was he \1ho did 
it. And if the circumstances are capable 
of tho inference that iL is somebody else, 
it might have been somebody else apart 
from the accused, if you find that he is 
the pe~son who jumped through the window, 
then you can 1 t draw the i .nfe:.:·ence and 
sayu i~ is he: like the two cats, if the 
ci:Lcums·{".ances ar~ such ·chat:. t.i1cre might 
have been somebody else in th~ house who 
actually dia the shooting 8 and although 
che accused was in the houc:or if you feel 
sure it was he who jumped th~:-oughu then 
tha·c other person might hav•~ done :.i.t 17 and 
thj_s is what counsel for thn cicfcncc is 
asking you to say., that the c:!.rcumstances 
are such that you cannot f ecl sure that 
he is th~ person who did it; bocause they 
are such that it is capable of the infer
ence ·!:hat somebody else was in the room 
~here apart from the accusedu if you 
believ~ he was in the housco 

So you have to look at the circwnstances 
and say what you find. As I say, if the 
infer~nce is quite inescapdblo that it 
was he who did it then of course it is 
open co you to convict hirn of murder, 
but you must feel sure that it is the 
only reRsonable inferenc2 that can be 
drawn. 

Now you heard the add£ess of Mr. McKoy 
in which he suggested that somebody else 
could have been in that no;is~. You will 
hav~ to say whe~her you agree with him 
or notr but let me remind you of the 
evidence from which you arc asked ·co draw 
the inference that: the pros~cut:ion is 
asking you to draw 0 

11 

Thsreaftar ~he lea~ncd Chief Justice corapactea the various bits 

and pieces of evidenc€':: of the events at the house i..he final aspect 

of that drama b~ing centred on ~he 8ft x lGft room where Christian 

was shot. 
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Then just before the jury retired he~e is what they arc 

cold at page 154: 

11 80 that is the evidence you ho.ve before 
you o Are the circumstances abom:. which 
I have just reminded you capable of 
having any other reasonabla interpreta
'\..ion than -chat the accused - if you 
believs it. was he who jumpec.1 through 
the window - than that it:. was he who 
shot tiie deceased't if the c i.rcumstances 
are capable of the interpreta!:.!.on t.ha-r. 
there W~ts some.oody else there who did 
i~. even though you believ$ th~ jumping 
through t.he windot¥, if the circUiils t.ances 
are c~pable of some o~her interpretation 
otner ~han that ic was the ~ccused then 
you can 1 ~,: convict h.J..m. 

if -.. .. he circumstances are capa.ble of no 
other iir::erp:.ce:tation, if it is qul.te 
inescapable Lhat it was he alone in that 
house and that it was rte who had come 
t.hrough ·Lhe window armed with a gun and 
had shot the deceased, and nobocty else 
who sh0': him 6 then you can convict him 
of murd~r. 11 

At the end of this review it is clea~ that the central 

1.ssue of visual iden·i:ification 17 whi.ch depends ior proof on Williams 

and As.tunan 6 was very thoroughly exami.nod. Undoubtedly the.re was 

evidence for the consiaeration of the jury. We are certainly no~ 

of the view that the evidence falls wi th±.11 that category to which 

Lord. Wiugery referred in R. v. Turnbul1 [1977) l ~.B. 224 at 

as being -

11 
•• o poor as for example whe;:1. it depends 
solely on f lee~ing glance or on a 
longe.:c observation made in ~ifficult 
condi~ions. 12 

which he said should be wi.Lhdrawn from '~ . n..:: jury. Conditions for 

viewing may be difficult for differen l:: rBasons u for exampleu 

distancer obs~ructicn 17 hostile action c~c. It is a fact of life 

that crimes do noc as a rule take place in iaeal condi~ions so 

as to exclude any form of difficul~y i~ ~he nature of th~ evidence. 

To hold the contrary would be to issue a charter to crime which 

is certainly not wh~:1: Lord Widgcry u C. J. !lad in mind. 

~· v. Tyle~ (1992J Crlra. LoR. 50 answers that fallacy~ 

"The appellancs were convicted of offences 
connec~Gd with poll tax demonstra~ions. 
on appeal the iaentification ovldence was 
challenged. Two police officers had given 
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11 aviuence identifying tile ci.ppellant during 
the de.1acns·c.rat1ons. 'I'he con\:ention was 
that such evidence ought to hav~ been 
exclutled und~r Turnbull (1977) 63 Cr. App. 
R. 132 as iL had taken plac~ in difficult 
circumstances since people would be moving 
abou1:. during the demonstrati<.ms makin<J i~ 
difficult to maintain obsarva~ion on a 
particular persono It was also objected 
that t:hc evidence of one police officer 
in those circumstances & cla.imed. to .oe 
pooru could not support c.hc evidence of 
the 01:.h::lr officer operating in the same 
circumstances. The direction to i_i1c 
jury was criticized as beiug inadequate 
~ecause the juage had omi~ccd ~c Lell ~he 
jury that an honest witness can be mis
taken nor had he warned th-am that mis
carriages of justice had occurred in the 
past as a result of misidcn~ifica~ion 
(soe Ramsden (1991) Crim. L.R. ~95; Reid 
c1990)9trcr. App. R. i210 --

The Court of Appeal Criminal Division 
dismissing the appeal heldp intar alia, 
chat thare could be a good idcctif ication 
.;;,vcn when conditions were d..aficult. The 
fac·i.:. th~::: two witnasses observ~d the same 
ev(2;:.'lt did not u so to speak• mGL:g c their 
evidence into one o •rhere w·::a.r<:: st.ill two 
separate and independent identifications 
provided U1ey were honDs tly me.de. Reid 
was not authority fo.c tht:? proposition 
tha:_ it was neccssai.y to warn the jury 
of ~he risk of miscarriage of justice. 
The judge baa ref erred to tha possibi
lity of a mis~aken witness being a con
vincing one. That plainly connoted an 
honost wit.ness because a dishonest one 
would not be mis~aken. Mor~over, in 
one part of the summing up the juctge 
did r~fer to the possibili~y of an 
honest witness being mistaken. The 
omission to refer to past m.:i.sca~riages 
was not fatal. No particular form of 
words was neeacd provid~d 'chc judge 
emphasis~d t:h€ naed for cautiou, wh.;.ch 
Lhis judse did on ooth occdslons that 
he deal~;. with idcntificatio?l. '1'he 
wnol0 thrust of nis directions under
lined the dang€rs which the jury should 
have in mind. 11 

rn our view; this decision speaks e·loquently to the instant 

situation. Almost from the outset the w.5.tnesses encountered diffi-

cul~ies. So soon as the appellant had been observed ho ran off 

firing at the witnesses and it goes withouL saying that ~he cir-

cumstances at ·i.:he back of the house prcsc.mte.d difficulties. 1nso~ 

far as the evidence of Ashman goes, the juryv _having regard to 

the fact that h~! had only a profile view of the appellant at ·i;.he 
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first incident and the challenge to his credit regarding that 

incident; could properly have rejected his identification evidence 

at the first incident ana yet go on to a.ccept his eviaencc 

regarding the second incident if they believed his evidence that 

he had come co know the appellant during t.he years of police duty 

in r.he area having made their own assessment of the time within 

which that: viewing would have .been mad€ having regard to the 

eve!ltS describedo Williams wouldv thereforer stand alone on the 

identification at thE: first: inciaent wh:;;n he said he saw the 

facE. of the appellant: whom he had known for yearsa Acceptance 

of t:.hat evidencep though not determ~ning ~dcntification behind 

the house 6 would be an important factor in assessing that evidence. 

There wouldu thereforev be support by one officer of the other. 

e But, even if u th~ Chief Just.ice's criticism of Ashman as being 

more of a liar rather than being mistaken led them to reject 

Ashman altogeth·ar i.:here was still the evidence of Williams which 

would even alone be good evidence which, after heeuing the cautionu 

they could accepto 

In this case the caution was ad..~inistered thus: 

"Now u th:'.s brings into focus th~ question 
of visual identif icationr and a juage is 
under a auty where that arises for con
sideration in a case~ on a question of 
identity the judge is under a duty to 
caution a jury on the way in which you 
assess visual identification and it is 
necessary for this to be done bocaus~ 
in human experience it is a conunon occur
cnce for mis·caken iden-ci ty ·i.:o occur." 
(page 121) 

Then after giving thG example of belng mistaken for the former 

Prime Ministnr the Rta Hon. Hugh Shearu:c h~ continued (at 

page 122): 

"So tho :reason it is necessary to give 
this warning or this caution to the 
jury ~s thac a person will gc ~o the 
wii.:ness-box and swear that they saw a 
particul"r person doing something and 
yet they are mistaken,; .but. as far as 
they are concerned they aro right .. " 

The jury could not fail to appreciate that he was showing them 

how a miscarriage of justice can be brought about by mistaken 
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identity. Furtheru this caution was strengthened when shortly 

after that he said; 

"It is for that reason why a jury has to 
be careful in dealing with questions of 
visual identification, that a person who 
comes and says I saw a person do so and 
so is not in fact making a mistake as to 
identity." 

And very relevantly he said at page 123: 

11 But, of course, ~ven where the person is 
known beforehand you can mako mistakes, 
and that is why r have said, you knowv 
you might have spoken to somebody who you 
thought was somebody elser somebody who 
you know well. 11 

lt is our considered opinion that with that amount and 

quality of cauc.ion no jury worthy of t:.h•:: office could be hold 

to be wanting in instruct:ion. And yet. that was not all. The 

summing-up lasted 3 hours and 9 minu't.es and during that time 

they heard tne terms "feel sure 0 and 11 ara not sure 11 no fewer 

than 35 times. 

It is true that in dealing with th~ risk of mistaken 

identif ica~ion the learned Chief Justice used th~ term human 

experience instead of judicial experience as was used in R. v. 

Dickson [1963] 1 V.R. 227 at page ~31 and cited in Reid v. R. 

[1990] A.C. 363 at page 33U. But in our opinion this departura 

does not represent any defect because human experience is much 

wider than judicial oxperience which it cmb~accs. Moreover, 

it is patent that throughout the summing-up th0 learned Chief 

Justice, in conu.~unicating the principlGs of law to a Jamaican 

jury, carefully ~voided any problem of comprehension by employing 

language which they would readily undc~stand. Furthermore, his 

rather graphic example involving himself and the police officer 

who mistook him for the former Prime Minister nnsured that they 

were fully alerted to the dangers of mistaken identification. 

We can find no basis on which to interfere with this 

conviction. Accordingly, the appeal is dlsmissed and the 

conviction and sentence are affirmed. 

I 

I 
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Classilication 

Under section 2(l)(a)(i) of the Offences against the Person 

(Amendmen~) Act, this crime has properly been classified as capital 

murder carrying the sentence of death. However, heeding the advice 

of the Privy Council in R. v. Pratt & Morgan P.C. Appeal 

No. 10 of 1993 regarding sentences of death pending for five years, 

the Governor General will, no doubt, cOIZUDUte thi.s sentence to 

imprisonme~t for life. 
.1 ,,.--- ( 
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