: 2ot
i . S TR

. ) )
L [ ) SU?RENHEOOURT[J‘RARY
R | - KING3TON
£ & . JAMAICA

JAMAICA

IN THE COURT OF APPEAL

SUPRFME COURT CRIMINAL APPEAL NO. 72/92

COR: THE HON. MR. JUSTICE RATTRAY, P.
THE HON. KR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

REGINA VS. LEOQPOLD LEWIS

Frank Phipps .C. and Trace Hamilton for Appellant

Diana Harrison, Deputy Director of Public Prosecutions
for Crown.

. June 28 and July 26, 1993

GORDON, J.A.

On November 25, 1992 the appellant wasg convicted by
a Jury in the St._ Mary Circuit Court before HBarrison, J. for
the crime of carnally knowing and abusing 2 girl under the
aje2 of twaelve (12) years. on July 1, he was sentenced to
| serve a term of imprisonmentrag hard labour for seven years.
Granted leave to appeal against sentence, he pursued hisg

application for leave to appeal his conviction, Mr. Phipps, ¢.¢

-

. intimating at the outset cf his submissions, aband~vence ¢f the

appeal against sentence.

| | The evidence the jury had to coar tar was thsa

ance rroboratey story .of the complainanpt . She testified that ﬁn
thitobor é, 1991 she went to the house of th. appellant. Sha
waiked through the rocms.in the house to tue verandnh vhere

“he appeilant sat reading a newspaper; she spoke to him and
besan retracing heor steps when the appellant held he:, placed
~€X acrosy his lap and sexually atsaulted her. He then took

tzr to his bedroom pPlaced ker on hi3 bed and again penetrated




her. She, in her discomfiture and pain, cried out amnd he
silenced hex. When he was finished, he got up snd went to
the bathroom. She got up and observed she was bleeding T m
her vagina, she told him and he gave her a rayg ard told boer
te dip it in the toilet bowl and wipe her vagina.

She said that she made a repcrt tc the appellant's
daughter, Rosie. She went home and told her mother, Patricia
Riley and her sister, Ivorine Riley. She was examined by
them, taken tc the Port Haria Hospital where she was seen
by a2 nurse ané given tablets and subsequently taken by the
appellant and her mother to a doctor in Oracabessa. Evidoence
was given by her mother and sister ¢f her condition: blcoevty
clethes, blood seen in her vagina and her visit to hcspibkal
and the appellant's cffer tc anc his taking her to the dect-r.

The appellant gave evidence. Hec said that the
complainant came to him, told him *Good merning™ and left.
Ten to fifteen minutes later she returncd to him and told him
"Hr. Lewis, I don't kncw but I see blood coming down my ket
He zaid he Jgot A piece of rag and gave her ane subsequent 1y
ke hunra talking, he went to 'his gate and heard people saying
be hat interfered with her. He admitted he teok them to the
Port Maria uespital., He denied committing the offence.

Hr. Phipps, Q.C. argued twe grouncs cof appeal, viv.:

"l. The learned trial judge mis’irected
the jury on the law >4 ‘icable tc
correberation when he ~ir~cted them
in 3 manne:s whicnh gave the impression
that thare was .evidence to
suppcrt the testimony ¢f Lhe
prosecutrix, ' ———. (vide pages 8 - 12).

" 2. The learmed trial judge failed to
direct the jury, in this trne of
case where therce is an ¢ legation
of a sexual cffence, there is a
special need for the jury to fully
understand that the evicdence was
potentially unxre:‘able LHD FURTHER
it was duangerons to convict con the

evidence cof 2 yu.ng chils? in the
.absence of corroloration. The




combination of the OFFENCE
and the STATUS of the witness

require a special direction to
the jury in order to avoid a
miscarriage of justice."

He submitted that the learned trial ‘judge's directions

on corroboration fell far short of what the law considsred as

5

- Appropriate and so amounted to a misdirection. The use of the

word “support" interchangeably with the word "corroboration®
gave the impression that there was corroboration of the
complainant's evidence and this effectively nullificd the
warning that there was no corroboration. Because sexual offence
cases fall in a special category it was very important that the
directions on variations should be specific and the judge's
directions of a general nature would have left the jury with
the impression that the variations in her evidence were not
important when in fact they were because her credibility was
vital to the proceedings. The learned trial judge's failure
to adequately address this aspect of the case amounted to a
misdirection which should result in a gquashing of the convicticn.
Miss Harrison in response submitted that the learned
trial judge followed his general directions on variations in
evidence with specific refefeﬁce to variation in the complainant’
evidence and appropriate directions were given. Th»e wevd
"support" used by the learned trial judge was wot ir  juxta
prsition to or used interchangeably witl- ': word "cusroboration”

Lhe submitted that the jurors were adequately instructed on the

- rature of corroboration and properly advisel of the lack of it.

Ve have looked carefully tirough ~_he summing—up and
examnined the learned trial judge's directions on variation in
tire evidznce. The judye gave general directions on variaticns
o payas 4-5 of the transcript avd on pages 5, 6 & 7, he

referred specifically to what in uis view was a variation in




Ry, .

-

her evidence. His general directions were unexceptiocnable

and follow a pattern most judges find desirable. They alerti
the jury on the correct approach to assessing evidence when

there are variations. He then said:

“flow, thore is onz aspect of the
cevidence of ~ -=-=-- which she gave,
evidence to you that creatoed a
variation to some oxtent, in her
story, it is for you to say whether
you find it serious, or it 1is minor;
it is for you to say how you will
deal with 2t. it is for you to say
whether or not you will brush it
aside and go and consider the rcst
of the evidence.”

He then dealt at length with the variation he identified and

concluded:

---.that is how you view what might
appear at first to be a variation

in the witness' story but of course,
a matter for you, because you are
the judges of the facts, bu: you
must use these bits of evidence to
sec whether or not there is in

fact, a contradiction in her story,
or is she xeally speaking the truth.”

We ars unable to find any support for the appellant's

contenticn that the dircctions were inappropriate.
The passages which gave rise to the complaint on

correcboration appez2r at pages 8 and 9 of tvhe transcripw ihus:

: "The prosecutbion nceds tc provs Lo

o you that Llhere was sexual inkei-
course with =---o° that is
pecnetraticon of the fomale sev
organ by Lhe male sox oxy: You

may find no difficulty in trat
respect with the evidence becausc
she teld you that he put her on his
lap, 1ift her skirt, drew d-:wn her
panty and put his penis in hoev
vagina and then he qgot up, crrried
her to the bed, lin on top of her,
put his penis in her vagina, zhe
was c¢rying out and he said, 'Stop
the noise.” How that is evidence
if you accept it, that there was
insertion of the penis in the
vagina, that is innc:tion of the
miale sex crgan in tlie vagina.
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"You heard from Ivorine Riley that
she said she saw the blocd inside

- vagina. Now that is
evidence also that would go along
tc support, if you find that there
was an entry to the vagina.

How sexual cases require a certain
degree of caution, that is, that it
is dangercus and unsafe to convict
a man of an offence of that nature
in the absence of corrcboration,
that is in the absence cf other
evidence that gces to prove that
sexunl intercourse tock place and
that it was the accused who did it.
That is, the law asks you to lcok
in practice for corroboraticn, that
is evidence independent of tho
evidence ¢f —.o_- tc show that
scxual intercourse tock place and
it is the accused who did it in
this particular case, that is
corroboraticn.

The law requires you to lcok for
corxroboraticn because it is easy
for a woman tc say, 'I was raped'
CI a young girl to say a2 man had
sexual intercourse with me and it
is hard for a man to disprove it.
Now you are also dealing with a
ycung miss who is ten years cid,
ncw eleven, and it means that you
have to be careful when you examine
her evidence to see whether cor not
she is speaking the truth. Young
girls it is said, gr-young children
it is said are sometimes ruled by
fantasy, they make up stories,
somebtimes their imaginaticn takes
them wide and they say things that
are not necessarily true so ycu
have to examine the evidence f th-
little miss, examine the manne: in
wvhich she gave the evidencn, examiuce
what she has tcld yon to zeo thether
S er nit you are prepaced LT nelicve
her.  what you have ro G io lowk
at the rest of the evidencs and sor
if there is suppert tor sihat she
sAys in addition te how sus: s~id it
to you tc see whether ¢r not Zo°u are
prepared to accept ner word.,  When
she tells ycu that after the accused
had sex with her she saw blcca
running down her ley, ther: is some
support that there was blccd because
her mother said she saw blood. What
Ivorine said, she saw blood in her
végina. Constable #Yylton got the
clothing with blo~d on the clocthing
2nd also blood on toe sanitary
napkin.,®
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In this passage the learneq trial judge gave a eclear
definition of corxoboration and the nature of corroborative
evidence. There are no Prescribed words, no required formula,
that the trial judge must use in the warning given. Correborative
evidence is confirmatory evidence not supportive evidcace,
Corroborative evidence must confirm the Lestimony of the

complainant in some material particular as to:

(a) the commissionaf the offence; and
(b) the involvement of Lhe person charged

The word “support” as it appears for the first time in
the extract above was used in the context of the discharge of the
burden of proof that there was sexual intercourse. The prescnce
of blood in the vagina, they were told "would go along to Suppori,
if you find that there was entry to the vagina.® The word
""support"” appears on two other occasions. on the last occasion it
was in effect, a repetition of the first reference to blood in the
vagina, on the second mention the jury were invited to examine tho
evidence in totality with care to see if there was support for
what the complainant said in evidence.

Ve entirely agree with submissions of iiiss Harrison thnat
the word was not used in juxtaposition to or inLerchangeably vith
cerroboration. We find that the learned triail judge did not fr1]
into error in hig charge to the Jury on this LMPCrLaAnt Arcs of
his summingnup’and that the contentions of thuiappellant fail.

M. Phibps, G.C. invited us to say that it is a notorions
¥4 :: that youny girls do menstruate ang we should take judicial
Turize of i, He said the learned trial Judge in his summotion
vithdrow inig aspect of the defence from the consideration of the
Jvry and this resulted in a miscarriage of Justice.

The learned trial judge told the jury at page 7:

"When counsel for the tgefonce
addressed you he alg., mentioned
the fact that - in Lis words -

about mature's curse, reférring
*o the monthly period. fHow yon
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"are not to Speculate in that respeact,
YOou are not teo Speculate. whet we
have here jsg that after she made thig
complaint she was taken to the nurse,
taken to the hospital, she gobt tablets
at tha hospital, she was taken bacik to,
the doctor the Monday, she was then
taken to another hurse in Saint Ann' s
Bay. So this was a little miss who
was being taken to the nurse and the
doctor and she in fact got medication,
she got tablets from the nurse. o

the evidence that you have ang sG
come tc your finding of facts and sc
come to your final verdict._ "

The complainapt was 10 years at the time of the incident
and 11 when she testified. The suggestion of the occurrence of
a mcnthly menstrual cycig was nol based on evidence adduced but
W&s introduced by Ccunsei‘for the defence without any material
Support. The learned trial judge acted with propriety when he
invited the jury net to Speculate and we in like vein will not
entertain the submission that we shculd give judicial 5Uppcrt tn

thig baselagg notion.,

Mr. Phipps, Q.C. submitted that the offence Wis one of A
Sexual nature and the complainant was child, thisg thercfora
required of phe trial Jjudge a Special czre in directing tho Jury
cn the danger inherent in the evidence of 2 child and CE the
desirability of Corrcboratjion. The case he submitted wae neve:
'left'fairly to the jury hence there was a miscavriage of Jusrices,

i H
D suppoert. of this Submission he referred +5 nord Acknexr 's Judgment

i fgigwgggggor) V. The Queen (P.C.) (19s¢) , A.C. 363 at P-376 r-G.

M"Judicial eXperience hag established

. that there are certain categorieg
of evidence which are by their very
nature, botentially anreliable a.g
in respect of which, in ordaer o
avoid the serioug danger of wrong
Cconvicticns , ®pecial warnings and
directiong have tc be given te
Juries. gych categ-ries include the
evidence of childran who, although
©ld encugh ¢ undersicand the nature
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"cf an cath and thus competent o give

sworn evidence, may yet be so young

that their comprehensicn cf cvents

and of questions put to them, or

their pcwers of expressicn, may be

imperfect. In sexual cases, the

victims of the alleged offences nay

have a variety of motivations, some

of which may never have cccurred be:

a jury, for giving false evidence.™
The learned trial judge directed the jury on the naturn of
ccrroboration, and that it is dangerous and unsafe tc ccnvict
of an offence cf this nature on uncorroberated evidence. He
stressed the need for cauticn in their assessment of the
evidence. He told them -cf the ease with which an allegaticn
can be made and the difficulty a man has to refute it. He
further emphasized the fact of her tender age and the care they

should exexcise in examining her evidence. Hle then told them

that her evidence was uncocrrcborated in these words:

"Now in spite of the fact that there
is no independent evidence no
corrcberaticon in this case, if you
believe she ig speaking the truth,
if ycu are satisfied that you can
rely on what she had tcld you tcocday
as to what transpired cn that day,
then ycu may act on it, members of
the jury and come to your final
verdict."

Tha learnad trial Jjudige did what'ﬂe was in law required tc dc
and we hold that there was nothing in the summing—up which
cculd have misled the jury into believing that there was
corroboraticn.when there was none. 1t was wibaitred that the
lezrned trial judge on_pages 10-12 beiittled the defence, was
nebly imprcper in his Presentation and never left the case
fairly to the Jury.

The submissions were general in nature and no particular
P233age was indicated as giving offenre. Looked at as a whole

we fee the learned trial judge discussing suggestions put to the

cwrplainant by defence counsel at the frial and the evidence of

the a2ppelliut given thereafter. It wag suggested to the complainant
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that she repcrted to the appellant that she had got & cvr on her
foot and it was bleeding. It was further suggestert to her that
the appellant told her to gé home and show the cut o her mothor.
These factual suggestions were rejected by the complaoirant and
when the appellant testified on oath they were w-t supposted by
his testimony. His evidence was that the cemplainant cae to him
and tolcd him she saw blcod "coming down" her fccot and he gave
her a rag. This was supportive of complainant's evidence. The
learned trial judge invited the jury tc examine the evidence
using their common sense te determine where the truth lies. The
exercise of alerting the jury-to the suggestions anc the
difference between them and the evidence of the defence was one
on which the learned trial judge was required to cmbark in a
fair presentation of the case. The decision on the facts was
fcr the jury and this he made clear to them. We find that the
defence was not unfairly dealt with ncr was there any attempt
tc belittle the defence. The summing-up was fair and adequate.
The grounds of appeal fail and there being no other

basis on which the conviction may be disturbed the appeal is

dismissed, the ccnviction and sentence affirmed and we créer

that the sentence should commence on Octcber 1, 1992.




