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7 N THE COURT OF .iiPPBr_L . -
qUPREFill COURT c.;:.,:.:;::IJ.:::LJ~~L APPEAL NO. 1.39/93 

BEFOl~E~ THE HON. 11lR. JUSTICE HRIGi-I7u 
THE HOI>J. l'1Ji.. JUSTIC3 GORDOl·l u 

THE HON. r-m. JUSI'ICB ~JOLFE., 
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On Decew.be:r 21~ l992u the deceased Dave Lawrence, a young-

Dan aged about 21 years, was literally abduc~ed from tnc 

p=otecting a~ms of his aunt, Rebecca EennGttu hnd slaughtered 

before her ve£y eyes. Arising out of this execution the applicant 

Lei:oy Lamey vlc.·.s ind.:'_c·ccd fo.:.:: the offence of nurci..;;r &nd tric:O. 

i.Jcfcrc ~Jal}{C:Cp J or ~.5_-(..·l:ing vJi·th a ju::ey" 2.11. ·the How.e Cir.cuit. Com~--:.::. 

Lc·t-vmen Sep·tembc~::: 17 cmd. 21 u 19 9 3 • He wa5 convlctcd of capital 

murder and seni:~""HCf..!d to suffer death a.cco::·d.::..ng c:o law" 

In so fc:::..· c.l.S ·[:he evidence i ~ -"" concc::.~ncd ,, only a brief sum~ 

~aary is neccssaz:·y foi.· purposes of t.his applica+:J.on-> .:.:-'-;:. 21:0ou~.:::. 

s~co pomo on Deceicllx:::.. 2lu l992u the ck~c-:::.scs•sd. and his aun·t, 

HcbEocca Benne·~;: u 1..78.:.:'8 ln .;..,~rnett: Gardens 3pc~e;.l.:i:r:.g to eaci.l o-chc:c 

>;!he::n tr.e appli.co.:EYl: .;..~.na. another.: Ina.n app~coc.,cJ.1c;_:C. ·themo 'I'he appli·· 

cant: u ot.he1.::uisc cz..ll·~d ~~l:Jinja '' v said. t.o :::.he :3.ecease:d r "I ~Jvan·c ·co 

~:alk "co you" "' The:: deceas,;::d respond8d v "'Fo.z: ,,.,hat£' oo v·Jhcreupon 

both men brandishG~ guns and "Ninja" ordered the deceased to 

"'come off ·dw .-;all"' iJhcre he had been sLi.:.~in9·, The deceased 

jm:1ped. froh1 t.hG c;;r;:J_ll o.nd clutched. his a.1.:1.n:c ·vJho enqui::.:'cd of "i.Jinj:.:-<-" 

uhat he had donco "Uinja~s" only responss was, "Is man and man 
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-calkv you is a \JOmanu s-tay out:. of ..:; ..:-- n~J 
..:l...""" Q r-::c ~vze.s·ted Dave from he!~· 

c;.r:.d marched hi1n av?ay follov1ed by his cor.-,:::~de-in-a:crr~s .. Rebecca 

:Jcnne·t·t follmmd closely behind 17 when t.b~ ctJ1c::;:· r<lan advised he::: 

to retreat as he would not hesitate to rnurde~ her. She rebuffed 

I.~.im in biblical ·tm::·ns" "lThc blood of Jec,us is aga~ns'c. yo·uu you 

can u t: trouble me .. "' 

Dave was placed against a wall and a~ point blank range he 

was executed, both men participating in ~hG exacutionQ The execu-

·t:Lon having bee:n CCJilplctE::d botlJ. men ran away. 

Hiss Benne::-;: Jmm1 the applicant for be·tvJcen five to six yea:::·s. 

The area was well lighted and, if she ia to be believed, tha merci-

less k:i..lling of he::: nephe•v- too}.: place b.::fm:·c:: her very eyes o 'l'hc 

killers -vJerc unmoved by her presence~ 

The f~;.:st. goc.·ou:nd of complain-c before us alleged that t.he 

learned trial judge:" s t.rea.'cn.lcnt of tlv;; critical tssue of id,2nt.ifi-

cc;_-;:ion \.Jas inadcq:u2:~c in t.ha"c (a) t.l13 ju:s:y wc.r:e never ale:cted .:c 

~he fact tha~ ev~dence of visual identification was particula~ly 

subj.ecc to miscaJ~ss and ''Jchat cross-cxc-~~li.natJ_on ~rJas gene:cally 

1.J.I.i.able "c.o ·t.es·t fo::- mis-ta};:e;s in such J.cb.r.J.;:ifica:tion by an appa~ 

zcn·cly honest:. va tness o ~l 

in response ·co chis complain·t. i c ·si5.11 be su.ffl.ClE:n·t. to ss·c 

out the directions of the learned trial judge a~ pages 127-128 of 

~che record g 

"So nm:J f it. comes to the critical issue .. 
Evm::y·thing con1es back. now to iderL·(-ifica­
·tion c Is he the uan o or is }l.C not ·the 
man? ':::'his is a case u Hr. Fo:;:Gr:.tan and 
mcrnb2.rs of the jury u vJherc Jchc case 
a-gains·t tl-:e defendan·(.u depends ·tJholly 
on tho cor~~ctncss of ono identifica­
tion 0f the defendant, which the defence 
all::;g,::;d ·to be ruist:aken., I r.ms·tr tllel:.c:­
forc, warn you of the spacial ncGd for 
caution before convicting this defendant 
in reliance on til.(;; corxectness of tha~c 
ident.ificat.ionu and l ait1 spo::;;akj_ng ~ of 
cou~sc, of th8 idcntifica~ion of Rebecca 
Ecnn;:;~;_:" The y·cason fo:c ·tiJ.i.s wax:ning 
1s tha~ it is quite possibl0 for an 
hcncst witness LO maks a hlist~~c in ~den­
tification1 and notorious miscarriages 
of justice have occurred as a r8sult of 
·ellis j_l1 ·tl1c pasJc ~ A lrtist.ai:(~!A ,,7j_ tncss 
can be a convincJ.ng vJi·tncss, i."nd. even a 
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u•numbc:c of apparently convincing w·itnesses 
can all be mis·taken. So g you mus"c ex~.li1.ine 
carefully the circumsJcance::> in "<oJh.ich ·the 
idcnt.if.:':.cation of Rebecca Ben:net'c -.,.7c,:s made o '' 

The passage above clearly brought to the jury 0 s attention 

t.he dangers inherent. in evidence of visual iden·tification and t:he 

;:-eal likelihood of a mistake being made~ v~e }~now of no aut .. ho:-cit.yu 

and none was cited to us, which requires a trial judge to direct 

a jury "that cross-Gxamination was generally unable to test for 

mist.akes in such identification by an apparen·tly hones;..: wit11:2ss"' u 

neither do 'ltle int.:.?.nd ·to for:rc.ulate any such px:-inciple. In ou:c 

vicr.v., the jury could no·t have failed co appr<f:~cJ..atc that caution 

'i7eo5 required in ·i,:h:.:; asse:ssmen·t of unco:r.~~-obor.at.eti id.entifica·tion 

,.::vidence befo:.:-c a.c·cing· upon it. o 

'i'he second g1.~ound of appeal con·tc;r!d~~ that the learned t:.:.io.l 

judge failed ·to :-.:-emi:nd the jury that ;.:;vcn in 'che case of close 

relatives and friends mistakes of ~ecognition occur while he 

emphasised ·the ease and speed of recogni.·tion of non-st:.rangers o 

~Jhile i·t :Ls ~::;.:ue that ·c.he judge did not point out that even 

in the case of close relatives and friends mistakes of recognition 

could occurv thi:3 failu:cc 0 in our vievlu is no"'c fa'cal. \I'Ve have 

repeatedly said d1c:.t. v.1hat is importanc is nc-'c. 'che incantat.ion of 

a particular se~: of "Vmrds but. tha·t i"c. be conveyed to the jury t .. ha·t 

identification ovidQnce is a special c~yi::cg·ory of evidence and ·chat 

cauti-on ought: -to bs exercised when d.eali:ng vnt.h this kind of ev.:_-

dcnce. As r..re indicat.cd earlie:c onu the smw:ning-up could not have 

fc-,iled to so impac·:~ c,n t:l:.c jury o 

.I.a his m:.:;;;:t e.ssaul t on "i::he JUdSIC u :3 di.rections on idend.fi-

cation, Hr, Hilliaras axg ued "chat the j udgo failed to direc·l.:. ·the 

jury (a) ·tha·t the failure of ·the applican>~ to give sworn t.es-;::imony 

and (b) the rejection of his alibi could not support the 1dentifi-

ca.'tion ev1.de.nce and { c ") there was in fact: :no evidence support:ing 

t:h.s identifica~cion evidenceQ 

This complain"'.: is ent:irely \'Ji ti1ou·:::. merit o The judge at 

page 114 of the t~anscript told tha jury that the failure of the 

applican·t t.o give c~viuence on oat:h c0uld no~.:. be used agains·t him: 
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"Now u 'lrlhi l e you u Hr .. Foreman and r.1e:mbe:r:s of 
·;:.he ju:.:-y {j have been deprived of the oppor­
-c.unicy of heari:A1g his s:cory !:est.ed in 
cross-cx<:mtin;;d.:.ionv t.he on:; tl.1iny- that. you 
rnus 1:: no·t do u .is to assume ·::hc<t: Le is a 
guil·i:.y person only because he has not gone 
into 'che 'itJi'cness box and give:n sworn evi­
denc0o'" 

At page 96 of the ·transcript .. i.n language plain and 

unambiguous v he ·told ~che jury t.hat the succGss of the crown ij s 

case depended entirely upon the testimony of Rebecca Bennett. 

In addition thereto he directed the jm:y as follows~ 

"He is not required to prove his innocence; 
·there is no du·ty on ~chis defc:ndant to prove 
anything at allo The burden or duty of 
proving :che cas·.; against him rests on the 
prosecution throughout and never shif~s." 

In dealing with ~he alibi of the applicant the judge said: 

~'He has :;:::.ot: got to prove to ycu that. he 
didn ~ ·t do :L-i:. The shoo is on t:nc o·ther 
foot.o i.t is tho p:cosccuc:ion 'l!;h.o must 
p£OV0 to you that he was thdzo and he 
did do ito'" 

All d1GSG passc.:.ges t.akcn together ough-t ·co have conveyed ·to 

the jury that a rcj0ction of the applicantcs alibi did not inavl-

tably lead ·to his conviction and ·that in t:he final analysis the 

guilt or innocence of the accused had ~o be determ1ned on the 

2ccuracy of Rebecca Bcnnett 5 s evidenceo 

Ground ':1 :c(;quixcs nQ.__tr-eatmen·t by t.h1s court as it is no 
- --~--- ---~-

mor:e than .::. ropc.:·i:it:ion of gr:ound 3 ( 1) \iJhJ.ch has already been 

adequa-tely addx;;ssod in tins judgltlon·t. 

The fifi:h gz·ound comJ:,Jl~!!ls -cha·t i:hc judge o s analysis of the 

evidence of identification did no~ give sufficient attention to 

it.s weaknesses., 

In R. Vo Turnbull and others (1976] 63 Cro App. R. 132v a 

·,:.;:ial judge is cmjoinrc:;d to remind the jury of any specific Heak-

ncsses which had appca;c:·ed in the idont:ifica·Lion evidence. ::::t is 

to be observed th2~ the accent is on °Spacific". In ~his case 



-5-

t:here vmre no specific weaknesses in the identification evidence 

of Rebecca Benne~ct.o ~~otwithstandi.ng 17 ~che learned trial judge 

carefully reminded ·chG jury of the circumstances under which she 

purported to iden"cify the applicant o 1t7hilst he did not at·tach 

~che label '1WGakncss 11 to any of the circumstances he did poin·t 

ou·t the pros a.11d cons of each set of circumstance and properly 

left it to the jury to decide whether each circmastance was a 

strength or weakness o As to ~vhether a particular circmast.ancc 

is strengt.h or vJcc.kness is a question of fact and the:t·efore a 

jury functiono 

In Michael Rose v. The Queen P.CoAo 3/93 delivered 

lOth Octob~r o 1994 u Lord Lloyd of Ben·..ric1~ 17 delivering the judg-

ment of the Boardu said~ 

"lYlr. Hooper c s main point was that nowhere 
does the judge list the specific weak­
nesses in the identificatio.nc Now it is 
true 'cha·t tho judge did not list. the 
\>.Jeaknesses in nmnerical order u nor did 
he usc the word gweaknessu when drawing 
the jury 0 s attention to the points made 
by tho defence. But nothing in Turnbullu 
or in t:he subsequent cases 'co which their 
Lordships wore referredu requires the 
judge to m.ake a u list~ of ·the 'illeakncsses 
in ·the identification evidcncou or to use 
a part:icular form of words c when referring 
to those -v;eaknesses. The essential 
reauir(~mcnt is that all the W(}aknesses 
should be properly drawn to the attention 
of the juryu and crit~cally analysed where 
this is appropriate.~ 

Finallyu i·t is contended that the surumation was more 

concerned with the credibility of ·the witness Rebecca Bennett 

than with ·the accm:acy of her id.entific;;::tiono With this complain-t 

we disagreeo The judge approached the matter in a commonsense way~ 

He analysed each se-t: of circumstance testified to by the witness 

then invited the jury to consider ~.rhether or not ·they believed 

Jche witness in respect of the factual condition which exis·ted at 

the time of the identifica·tiono For exaiuplc 8 if the jury rejected 

her testimony as 'co the lighti.ng this would severely affect the 

accuracy of 'che iclent:ifica·tion or if they rejected her evidence 

that sho had knmm ·the applicant prior ·to the night of the inci­

dent. Having invi·tcd the jury to make a finding in respect of 
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each of the circur.ls-~ance:su he ultimately invited them to determine 

i.•7hcther or not. ~ch8 applicant was the man \•Jhc shot and killed 

Dave Lawrence" if -they accepted as -true ·the circumstances undez­

w·hich Rebecca Bennct.1: purported to identify himo 

We are satisfied tha,c 'che grounds urged on behalf of the 

applicant are ~lit.hout. merit 11 consequently the application for 

leave to app~al is refused. 

........._, ~·- -~-
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