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- IN THE COURT OF APPEAL

 SUPREME COURT CRIMINAL APPEAL No.179/78

 BEFORE:  The Hom. Mr. Justice Henry, T
T . The Hon, Mr. Justice Rowe, J.A. [(Ag. )

fj,The Hom. Mr. Justice Wi lkle JAL (Ag. ):¢¥:~'"”“

" REGINA v. LEROY LOVELL

Be;than Macaulay, Q C.. and %rs. M; Meceﬁlaye£ei”eppe11éﬁff3-'

o eC.A Soares’ for the C;owp

~ July 3, 1979 & January 23, 1987

-RGWE;fP;:

In July 1979 I was actlng as a uu ge o; Apneal

'eOn September 22,-1980 %enry J A.Lwho nre51ded in thls
-aeeeal retlred from tne Court of Appeal and 1efL Jamalca.
-  for the U-S Wllkle .J who acted as a Jgdge os Appeal
.from June 26 1979 to lﬁtn Becenber 10793 retlree from the o
_Supxeme Court and wept to 1Lve 1n Canada :31 flrst reallzed’e.-*e
.':eeethat the Pre51d1ng Judce had 1ot prepared the Reasons for fee".
:fJudgment 1n thls case in. November 1982 .ana et that tlme ;':”“'
eI aecllned to take the 141t1&t1ve to prebare a 3udgment
'e:eﬂowever, I now set outs'as nearlY as ey can tne reasons for3;°

3' the Court s dec13101.:1---

Lovell was copv1cted befo e Whlte J. and a ]UTY

'__ﬁln the Home Czrcult eour on Noverber 26 197° of the

fnur&erc of Sharon uoore ané Errol Pordon end ne was"




_sentenced to. death on bo;h counts.;;ifﬂis aﬁpllcatlon for
,aleave to. appeal WaS nﬁard on July 3 1979 aad aFter hearlng
-counsel for the apnellant and the Crown thc. ourt treated
he appllcatlons for 1eave to appeal as: the hearlnw of tnetf i7':
a_pvals, allowed the anntal 1n respect cf Count IT whlch
_dealt w1th the muracr of “rrol GordOﬂ and alsmlssed the
anueal 1n respect o£ Count I promlslnc then to put the
Teasons. 1n wrltlngs at 1ater date.x-ff_ i _ |
| On Octoner 1677 Sharon Moore, mrrol Gordon9

Tneresa Bennmtt Claudette Brown and 1t anpears otbtrs,
were 51tt1q” on a Stbb aL the corner of Beeston Street and

aose Lane 1n Klngston.;fwtreet llgnts, callﬂd sedtum llghts,

had be n-turned'on,_ TﬂC Crown S case was that ;ﬁeresa Bennett o

Sau threc men approachlnﬁ from a westerly dlrectlon and as_'
iakey came up tc the grOLp 51tt1ng on tbe st 3, cnf man, whom
;Shb 1dent1f1ed as. thefapntllant drew a: gun grom:hls back
and flred She Heara the exp1051on; saw S“aron moore,__;ft
“pltched 11£e, and ahe *ump up so, apd I see spe drop”
Theresa Bennett sald thac she ran 1n51de and wnlle there she.
heard ot%er exp1031ons of gun flre.,g Clauﬁ@tte Brown, ST r.
another thnoss for. cne prosecut1on heard t ne. gunshots be-__.
ttore she observed anythldp and her testlmony waa cbat
iammedlately after she Heard the exp1051on she ran oFf and
then she saw Snaron Voore.”get up, run off gjd orop"' |

Aﬁter the thxrd exp1051onq sald Claudette Browp, she §aw
Hrrol Gordon runnlnc bleedlng from hls mouth.: It appears
that Claudette Erown dld 1ot at anytlne see the Face of the
man;whogvshe;saysl1s;the_apgellant althoug¥ 55_- grpprtqd;_[

to identify him because of his features. = Still another




witness Velma Stephenson, guve evidence of the shooting
incident-but said she could not identify anv of ¢he three
“men whom ‘she 'saw,one of whom had a gun, yet shé vas prepared
to say and ‘did say in evidemce that the appellant was one
of ‘the men."~ Errol Gerdon; the ‘deceased referred ‘to in
Courit “I1 was her brother.
“There -was medical evidence ‘as to the cause of death.

A projectile had entered the left side of the head of -
Sharon Moore in the occipitel région and  passed through

the right side of the parietal eminence. There ws

t\J

S
leceration of the 'brain nlong the course of the projectile
and death was ‘due to shock ‘and haemorrhage. Dr. Ramu said
‘that ‘the "course of the projectile was slightly upward from
“71eft to ‘right and gave the opinion that if Sharon Moore was
sitting on a step, the “%rajsectory of the bullet would depend

tpon how the firearm was heéld at the time the skot was fired.

&

Errol Gordon was shot through the moutk. The bullet passed
through the heart 4nd in the passage injured the carotid
artery. The trajectory was downward, left tc right. In
‘cach case there was an exit wound and neither bulletr was
recovered.

The most positive evidence of identification
came from the witness Bennétt, She said she saw the assail-
ant ‘coming from a westerly direction i.e. from the direction
of Oxford Streéet. He'came "near to reach the Iight” and
it is to 'be recalled that these were Sodium vanoa?sq
considerably brighter than the street 1ights which once
existed in the Kingston area. She said: "I could see
him, T could make him out ‘how him was coming because him
was walking to come right on to the 1i¢ht." ~ This was not

by any means the first time that she was seeing that

Q



man;g; Indeed she had been accustomed to see hlm once. or
twice dally for a nerlod of six months un to that tlme,,;af;&
although they had never: snoken to each other. s
At the close of the case for the nrosecctlon, after
3hcar1nﬁ subm1551ons From 5efence attorneys, the 1earned
_ftriel Judpe called ur on the apfellant to state %il'defence
'on the two counts of che *ddlctuent He gavc sworn ev1dence_:.:
.wblch amounted to an:; al wl, _ He sa1d h¢ llved ané in: fact
(8T c up 1n the west“rn ﬁlngston area where' 16 murders werec:”
conmlfted but t at at che tlme of tbe of‘enccs he was ine
Tower Flil sowe 51x mlles awav Thc appelTant admztted
that he passed the female crown w1tnesses all tke Whlle at
West. Strcct where thcy wclc usually seated oﬂ an ice- box but L
he ncver reallv becamc closely assoc1ated with _then:aﬁvﬂe-*ﬁx
aenled all knowledgc _'w'he murdars and specxflcally &enled
Ltoelng 1n 30559551on o: a flrearm and cf shootlng tbc two
peovle. Hc called no SLvnortlng W1tness._3f”'=* ST
Flve graun&s of anneal were flled v1z.{cc“”
l;grrsThe 1ea ned trlal 3udce wronvly fc;ected

. the submissions on: my behalf in respect
-of tbe second count in the 1nd1ctwe1t

The 1carvcé trlal 1udge Ialled €0 olve

any warning or adequate warning to the

oo jury about the danver of v1sua1 S
._*1dent1L1caL10n ; e

3. .  The 1ea“ﬂeu *r;al jadgc falled and/or
i = oo inadequately directed as to the effect
IR . 0f the Crbdlblllty of a witness when 1t
‘is shown that the W1tness has ngde an’
_1nc0nalqcﬁnt stat ment :

: fiihe verd 1ct Of thecjury on count i1 was -
‘.. .perversec andé on count I-was unreassnablb,'
. having. rcgar& to tho eV1dence. .

5.0 TThe learned trlal Judge s comments apd

vy o interruptions of my counsel, “prevented
" him fron adequately presentlng my B
_defenCc.T&u- i




5.

At the outset of tie appeal Hr. Hlacaulay abandoned

e

round: 2. He argLﬁﬂ vrcund 3..and-Mrs . Macaulay -argued the

reﬂalnder of the.froqusn

M . Macaulay=Quite~correﬁt1Yﬂsubmitted*thatfwheié7thé

issue of 1dent1F1 ion arises-in the courss of 2 criminal

<.;..

trlal two auestlons call for careful directions: from  the trial
Judg flrstly, whether or not the witness Was;*cr’the-witﬁessesg
were mxsta&en and.secondly,; whether the one ot ths more are’
adlble w1*ne55us.n He.made nc complaint about the stmming-
up onathe-first-qu*stiop-but argued that by~certain7directicns
and omissions the: judge failed to assist the jury- aéequately
ch the questlon of credibility. - Claudette Brovm; was ‘not by
any means,the-maln.WItness.ior-the-prosecution.~ She had rnot
attended the rreliminary ecxamination -but the statement which
she gave to.the police was available to the dofenice ‘and ‘she
was .exhaustively cross-examined-on its contents in every -
rss Aect,thét:itihad.a bearing 'on her sworn testimony attﬁsfyiaL!'
At p. 188 of the Record the learned trial judge ‘said:

"So there is nothing untoward -in her not
going or being told to go to the _
-_preliminaryﬁenQuiry;- The “fact ‘of thes
cmatter 15 < Has she come here and
Srgiven: CVLGCﬁCL from which vou 2s supreme
judges of ths facts exercising your
. exclusive respon31b111t can savy she
has :spoken .the truth and given ev1dunc
in such a way that you' can say' you are
reasonably sure, feel sure, of thc guilt
of thu accused "

He continued:on-p lsﬂ ine deailng Wlth 1nterna3 conflicts in

her evidence:

"Is she or is she ‘ot a reilabic W:Lt"aess9
. especially on:this point. “You 'will or’
coyouimay-very well-In dle- course come to
- the conc1u510ﬁ that you:cannot rely on
h»r at ail

When there:ore,_nr, macaalay comnla1nci in reference
tc what the &earneﬁ ?rlal JEdQC told t juryfat pages 188-189

of the Record, that thz judge was putting up the general



credlblllty of the w1tnoss rather than the credlhlllty |
oh-e partlcular p01nekﬂ"d that therefore, tn 3ury mlght o
be“1ed to thlnk tﬁat ' w1tness 15 overall a uood w1tness ande.
in the Drocess be 1nc1 d ot o pass over 11con51sLenc1es, he ?;
was, 1t appears5.over1ook1ng the very prec1se dzfectlons

iglVEﬁ by the 1earned rial judge§ =as 1n the eassage quoted P

ebove

.Much aiaument'wurned upon the prec1se-oos 1055 of
the 71ct1ms w&en they uere shot 1n relatlon to the assallantl
or assallants.:- In opo-rase the bullet travcllo 511ght1y
upwerds and 1n the ot ef dlstumily downwards..;?vo eyes-
w1t1ess purported to say oyactly how the flrearﬁ ee_he}duwlge
at tho same tln of 1ts dlschargo oxcept th c i";wee'poiﬁfed';'
in the dlrectlon o~F ho v“oup on fhe step and weihave been |

oulte unable to say th t cﬁc v1ct1ms, observrary cne menac1n¢}_

flfearm could not Have adopted “051t10n5 qalte észerent

from those 11 whlch they wore 1mmed13te1y seated before tbe ﬁf}'

men came on the scenk._; We can flnd no erro ”ie Lhe"treat—fd

ment accorded by the learned trlal 3udge on tbls.aepect.of
tn cese, as we decllqe to speculate w1th deLe  actorney
3ust how those who 1d1ed on tbe sten would have behaved 1n
the gresence of an Lellfted Uunriij-,: ._ : .7 - :
| Tuere 13 notblno abnormal in the jolﬁlng of two |
cuunte.ror murder 1n tno same 1ndlctment 1 bcth ca ses arlseij

out of the same 1nc1de1t.5' Howevers we were noc rersuaded

that the c1rcamstant1a3 ondence 1ed by the Crown as to how ¥'

Erxol Cordon wgs woundeo,:was suff1c1ent to 1mp11cate the
ellant in hls murder and the anpeal 1n respoct of Count
11 was accordingly allowed. R
In.Support.of round S that the learned crzal Judge
by his comments and 1nterruptlons of connsel for the

defence prevented her from adequately presen ing the case




for +he 6e£ence 'Mrg.'Tacaul ay re;erred to some seven passages

f"om the Rbcord "Tnese related to attampts made bv defcnce

Cﬁhnsel to cross exaﬁiﬂe w1tnusse= as to t1 contents of

' J.

their d69051L10ns gLv;q at the preliﬁinéry'encuiry. The

learn;d tr al 3udge took the:viéw that the %; 1OSC of the cross-

sxemination wes to contradict the witness by the writing

'.zg

(3h csented by the deP051t30? and insisted thet, if that was

the ur‘soseS defence counspl was obllged to follow Lhe

UfOdeUTe establlshed By sectlon 17 of the “v dence Act,
viz., that before such cont _udiCto?y wroof could be given,

the sttention of the ”1Lﬁu5¢ should be directod to those

rts of the writing 7hici'ére tJ be used to ﬂontradlct hlh.

T"‘Q

(%3

It’éeems, however' ¢hat dofence counsel was sesking to
confront thy w1tness w1+L Eartlculﬂr written nr“erial and

then tc seek to persuade Lhe w1tness elther tc qcceét or

U.'

reject statements nade in the proFerred docurent o to other-
wlsv'alter or confirm tusleony 2lready given. In R. v.

Peter Blake (unreportedj S.C.C.A. 122/7¢, TLé unt was

delivered by Watklnc VGA.' sn” Gctober 21, 1§77‘ . There the
121 judge had decllne@ to péfmit defence counscl to show to
a witﬂe%é a cony of the qtqr Newspaper which Bur orted to
contain a Release from the POllCé'IﬂfOTﬂ&LlOR Ceﬂtré in
connection witﬁ'thé'ar%éSt of it e'aprellap and'to'puﬁ some
qucstlons to hinm there:zt r based on thls Newsnapcr artlcle.
The Court held that in e_g oprlate c1rcunst9ncps' thls |
orocedure may be followed. I was & member of LFa£LCeuft
and fé?fthébﬁﬁfﬁbéeé'o this anpcal this Court wcccpted as'

good 1aw the passage ﬂuocbd ‘below: -



-"Counsel cont uded uefore ush that this ‘denizal
by the Iearned trial judge. of his: r1gut_to @
“¢ross-examine the. witness’ nrejudlced ‘the
~appellant in that he was. deprived 6f the
opportunlty of . challenging the witness' «
conduct by 2 permissible method of confronta--

‘tion and’ that the appellant lost the opﬂortunlty '

of persuading the witneéss ‘to the: anpellant 5
view of the facts or alternately ‘to undermine _
the general credit of the witness elihyr by his”
demeanour Or answers oY both'in Tresponse, to the
Cross- examlnatloi zhat’ would ‘have foliowed. It
“dppears from the record that both: th“-learned

“trial judgs snd Counssl for ‘the- CrOWp9 were mis-

takenly ¢f the
was ‘seeking to' put to the witness. pxevzous
“”'statement that he had given whlch was contrary,
to whatever degree, to the +estlmony ‘he u"ﬁ
"vlvyn in court, QRW_OHTSLunt o this view wcre
‘enjoining Defcence Counsel to ‘lay the proper
- evidentizl basis for such. questions.. In act
“Defence Coun 1sel was seeklna to invoke ancther
‘rule of evidence at ‘common- law of some’ “ﬂtlQUltY
“and far less commonly met in practzc“'tnap the
one referred 1o_c.Love. Uqfortunately Defence
“Counsel’ 'hcuﬁe importuned by the court d1¢ not
:speakso b*ect with his wusual precisicn or

" lclarity nor did he seek to ventilate the matter

by reference to authoritative: ‘cases with the "
results already adverted to. . In- Euchalj and.
‘others v Buliouvn [1896] 1 Q.R.D. 3725, an actlon.
for noney lent, 2zn 1nsuff1c1ent1y stanucﬂ

view that Counsel xor the ‘appellant

_promissory note purporting to be signed by the = -

~defendant and expressed to be given for i money

lent, was put into the defendant’s hands by the

plalntlffs* counsel for the purpose of refresh-
-ing his memory and obtaining frcm him; an
~admission of _the lean. It was held. that the
“plaintiffs were ontitled to use thé note for
that purpose notwithstanding the provisicn, of o
~“the Stamp Act 1891 Lhau-ap'knstrumenu not 'aaly '
_ stamped ’shall not be given in. uVldence or. be, ..
“available férany pu*nose ‘whatever.’" Pe”lna v
Duncombe (172} E.R. 535 was a case of. ObSCLne
- 1ibeI. A witness who had ‘proved the buylwg
of the book at: tﬁg-dwfcndant’s shop, said in q;#
‘cross-cxamination that he had left = “aper with

the- defendaut o1 whwch ‘he ‘the witness wrote. SOmE~= .

thlng This 'paper was placed in the w1tness""
hand - and he was- asked by Defence Coumsel: Look.

at .that vdper dand tell me whether you did not”
order Nos. 3 aﬁﬂ 4 of the Magazineg, saying. that .
‘you had Ng.' 2 “to which the witness ‘replied
_"I did not.' . - ; -Counsel for the Crowh,dvnanded
“to see the’ na“er but- Defence Counsel reniiad that
* he had no rlQhL fo, In his ruling on the matter.

“Penman C.J.. ¢ "I také the . dlstlnctlon to be
VLtﬁls, if a.yaaer is.put Into. a. w1tﬁgss' .hand,
~and 1t leads to anything, that is, if anyil 1ng

. gomes of the questions founded upon 1t., the-
" opposite counsci has a. ‘vight to see tbe 3apur,
‘and re-eXamine. upon it but 1f the thlnﬁ misses .




”enﬁirel?; ard noth 1ﬂqﬁbomes of it *the o
counsel-has no Fight to iook av dit. I R v
Mullarkey: g 9101 14-- AGR pag o 440it owas Reld

cthat 3t counse} CIOSS-axa 11395 a ‘docter on ‘the con-
tents.of .2 mcaﬁc;i Teport which tha . latter has
seen-but did not make he Zets din that ‘Teosrt as

csevidence pTOV1d1n;.:t Asvproperiy dide fied as
referrlng either fo the defendant or- hé“’ '
sufferer whose state is the subject oL inguiry.
o InsR v G1iiesp15.et_§%“{1967} 31 C.th.”¢72 the
”jﬂefcndﬁniéfwafe convicia d {“ a“cen;h,fa131z*cat10n
7 “of accounts and forgery.  The defondants were
employed in a shov in “fe coaducL cﬁ.thgrsusinecs
"~ of which certain documents were prepa ared by them
- whilst certain cthér rei' ted documents were
-prepared by others.  Both sets of documents, were
‘put to the derendents in cross-examination, in
_relatlon fo the latter of which it was held:that

iz

writien by snother person is. put
to dffepdar in €ross- -exanination. and ' the
defcndant accents what the document. PUYpPOTES: to
_rercrﬁ as tru ) the.corf :nts of the. 5ocumeqt

' e ag

r\"%“'wp

L_m;. but if the. défendant
what the document .
"ontents caznnot bv evidence
against Flﬁ._”,_mnn wha C”UHDQL for the. avnellant
_ sought to do iz founded _Lp duthorlty tnere can be
“no . doubt . meszaﬁig suro!rcﬂg ' e

51
“refuses to gcce“vﬁas i
purports to record, irs

r:)..*v' tn --z :f:*

Defence counsel clearly war nted a free hand to.cross-

exanine the witnesses for the Crown in = manner.acceptable

to them.f*”it seéméd'té us,{Lowé?éi;}thaf;ihgfléaraed trial
iudge in’ the S%V”T“l pﬂssagas referréd Lo by d f nce counsel

was merely:at;emptigg tQ ensure;that coansbl was De:fectly

feir to the witness, who if iité?ate;1was:ba?§1yyéq;}and in

fact the“trial*judéeixe@éaﬁédly_tdl ccuﬁsel he was-not

pYEeVe ntlng ﬁln,Irom cawf rﬂinngitb'ﬁhe cross e‘amljatlon
provided thls bhancc oi_féirﬁéééiwéé maLntalned |
Conséqﬁeﬁﬁly;iWefdid:nCtffgﬁd'mefi bls glound of appeal.
The:jﬁryf@ﬁ;ﬁ'haVe;aﬁtep@édftﬁé eﬁ'd snce oi_"'
Theresé*Bénﬁett135ﬂ§f hcr“idénﬁifi;étidﬁ;6fjfhé;éééiicant
Lovellﬁf*Béﬁﬁetﬁ*g@ve ﬁ: g§efﬁ$”éﬁidenge.gsﬂté the &eath of

gejcéﬁrt o

Brrol Gordon end that ix no . measure led -

find ¢ nat-there Was 115?

of the 1nd1ctncrt.




in any of the
the applicant

to appeal was

grounds of appeal advanced on bghalf of
on Count I and his applicaticrn for leave

accordingly dismissed.



