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JAMAICA

SUPREMn COURT ChIMINAL APPEAL NO 204/87*"-'a;;-”7f];'? o T

"[T;BEFQRE&d'THE;HON,gwR;desricE;kERR,[J.A;g{'_3" -
. THE HON. MR. JUSTICE FORTE, J.A, =
 THE HON. MR. JUSTICE DOWNER, J.A.

'Vj'_Mr. B Samueis for The AepiscanT

f; Mr. Lance!of-Clarke:far;crpwp;:;f B

o Mey 25,1988

= a:KERR J A. d;fddhhrduﬂﬂ.
"dg%%'d::';d 'i.afzfyf:dj bn November 6 1987 |n ?he Home Clrculf-CourT before
ff:ff:dzf :.._“;_waife;dd. and a Jury The applscanf was COHVICTed for The murder of
| | ﬁ'd.Maurtce Farresfer and sen?enced To dea?h | | e |
| Th;s was a bru?a! and afroc;cus murder.d_tn May 1983 The
H"::d deceased ca!led ’Tony“ was iIVIng af Befmonf ln The parlsh of o
| 'e_deesfmoreiand and on ?he Sa?urday n:ghT‘of The 24+h of Thaf monTh whlfe
-;ﬁ:n bed W|Th hls gari fraend Roseiena Brown abouf 4 OO a. m,, accord:ng
frfo Roselena Brown, upon whose evndence The case for ?he prosecuf:on g .--d? :
_ 'resTed sbeawassawakeaed by ?heyseued*of vomces and scmdoeeﬁaehedzs" -
'.*he deceased To open The door,_ She recognlzed “+the vouce fo be of one
'f;fvﬂd' .d B “Ayafee": The deceased aoparenfiy recognlzrng The voace goT up and
SH | opened The duor and Ayafee and fhe appi:canf whom she knew by +he |
._name of Sonah enfered The ?oom whlch was fhen f;f W|+h elecfr!c Ilgh?.
'*.She had seen The appiicanf abouf Six: T{mes in fhe aree durung two
.-aweeks before.j hc I|ved rn 2 house abouf +hree cha!ns from fhaf of +he
":.deceased. Ayafee was armed W|+h a dagger and ?he app!ucan* w;fh a
adftrearm -a shorT gun, Appl;can+ pc!nfed The gun af +he wifness and

.'"d' deceased and when +he w;?ness screamed he h;f her wnfh The gun af fhe




.2-

back of her head, To-fhenenquiry of fhe deceased' Ayatee said they

were Taking deceased and The.w:fness To Klngs+on +o kiii them: because
the deceased had grven lnforma?ion To The ﬁoi:ce | Roselena Brown and
the deceased were marched ouT of The hou=e in fheir scan?y sieeplng
afTire lnfo The ronfed lsuzu car of The deceased There was a dr:ver'
in +ha? car.. Driver?' so referred To by her she had known before as
the chauffeur of one Jack;e Sparkes,_ Qeceased and wnTness saf in fhe
back seat in the middie with applicant beside her on 'i‘he Ief'i' and
Ayafce on The righf bcsade The deceased  THe car seT off in he
d|rec+10n of. nxngs*on and af?er Traveii!ng for abouf naff ml}e +heir
car over?ook and sfopped in fron+ of a parked car'and There was an
exchange of dr:vers and Jackne Sparkes now. became The drtver of Thexr
car. - The Jouraey con?;nued w:fh The ofher car foliowlng Deceased

pleaded for h:s ltfe bUT The appllcanT Told him Tha* ?hey were goang

_To ktil deceased and aiThough he was sorry, he was also go;ng To ki!!

her._ On reachang Spur—Tree Ayafee observed Thaf lT wouid soon be

_dayltgh+ and Thereupon The cars ?urned tnfo a dead end road and s+opped.

Abducfors and v1cf1ms a!tghfed and appircanf Took deceased some disfance
off from ?he cer° She a??empfed To escape buf Sparkes held her nd
took her To where deceased was° App!:can+ shot deceased in +he head
The dece d felt To The ground. Hc was T!ed and placed in The Isuzu
Jackre To!d appllcanf To shoo? hcr and he fnred af her, she was shof

tn The mOLTh and 4@1% cﬂd was !lfTed and placed :n The isuzu. Aya+ee

N _Then ‘l'hrew gasn;om, on’ -}-he C::r and ::GT l'i' allghf The heaT Sflrf‘ed
,her To ac%;on,_she crepf from The car 1n?o ?he nearby bUShes, e;,ﬁ -

-Appt{canT saw her and sa’d “buT The gal nuh dead" buf Then The horn

of The burnnng veh;c!e‘s+arfed biow;ng and They ran and enTered The

' o+her car. and drove away She came«au? oé ?he busbes.and weﬂ* o a

- .nearby homc and Trom There she was. Taken by The Mandev:ile Poltce fo

+he HOSpiTaI
L Ie ci oss-examtnaTlon, she said she gave a sTaTemenT To the

Boilce The fo noweng Monday morn!ng Whll° |n The Kingsfon Pubi:c

;a_Hospifai _ Jackle Sparkes was a: frnend of The deceased and lived next
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door. The potlce showed hor a bafch of abouf 8 phofographs of
dtfferenT persons and from among Them she picked ou+ ThaT of +he
applicant. |
To the Court - she saad she gave ?he names by wh:ch she
knew The;app{ican+ and The ofhers - ”§onah,_AyeTee;_Dr|ver ahd
Jaokie_Sparkes?, | |
~Detéctive Sergeant CIinTonﬂThomas abouf_é:SO a.m. The.same
morning acting on report he Then received, went ?G_The cul-de-sac at
Spur Tree there he saw the isuzu car still burning inside i+ wae :
the body of the deceased. He *agged fhe body and had i¥ removed To
the Mandeville Morgue. I¥ was burnT beyond_fhe_reoogn:;ton of his
sister, Joan.Collins, who aTTended-aT The Pos+—mor+em Examinaﬂon°
Or. Maraappa Ramuy who performed The Pos+~mor+em Examlnafion on the
tagged body said there was a flrearm enTry wound behcnd fhe Ieff earf
The projectiie passed through the head and made iTs exit in the mid
__pariefal region_of:fhe_skuli.__Deafh_was_oue to The_gunshof injury-;
0. The head. _The_hody was oomp}eTely charreof fhe hurning was .
posf-mor?em. _ | | .. |
The applicant was arresfed by Senlor Superlnfondenf
isadore_HibberT“on November 27, 1983 on warran+ charglng him for the
murder of Maurice Forrester. in his sTaTemenf from the dock, the
applicant sald he knew noThtng abouf The case, he had never heeh To
Westmoreland: hs had been deTalned sn cusfody pend|ng an |denT1f|ca+;on
parade but no parade was he!d and z? was only afTer habeas corpus
proceedings were filed ThaT he was charged tor murder
_The learned trial Judge gave The Jury fuii and carefui

genera! dtrecflows on The burden of proof and The essenflal elemen}s
consT:Tuflng The offence and. on—?he specsfic 1ssue of ;denfifloe;ron,
reminded Them ThaT the case res?ed on The eV|dence of Roselena Brown
He rev:ewed her ev;dence on Thls :ssue xn deTali adverted them to -
the risks of misTaken ;den?;ficaTlon and the need for carefui

cons;dera?|on of the nature and gqual ity of fhe rdenf|ficafion eVJdence
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Mr SamueIS'boldTy argued +hé+-?ﬁe issue of provocafion
arose and the Judges dlrecftons were no+ in keeptng with those in

Recpahﬁlasford’ﬁhfll[ps 13 W i.R p. 356.  In our view The learnsd

trial judges was unauly generous in teaving The issue of. provocaT:on
to the jury. The-issue of_proyoca?ion_did'noT arise. The statemsnt
by Ayach that they had come to kill deceased because he had given
:nformaf;on about ?hem +o the polsce ‘was no more than +he motive
for whaf Mr Samueis evenfualiy conceded was a cold blooded killing.
| The jury by +he;r verdict: demonsfra*cd their good sense by
not_finqing mansiaughter on the ground of provocation. There was
--suffi¢ien% credible3eviden§e to support their verdict of guilty of
mqrdéff' Acccrdingfy;-fhe appeal is treated as the hearing of the
appeal,:?hé_appea{_is d;sﬁissed.and’*he ccnyiction.énd sentence

afttirmed, .



