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This case has certainly given the Court anxious
consideraticon. At first the single judge refused leave O
appeal. The matter came before the Full Tourt on the
Sth of May and the Full Court granted leave o appeal so that
the guesticns of identification could be considered. This
morning Mr. Chuck has appeared on behalf of the appellant and
he has urged in support of the appeal that:

"The Learned Trial Judge failed toc deal
adegquately with the issues and circum-
gtances leading u» o the identification
{of the appellant) and to warn himselfl,
as the tribunal of fact, of the dangers
of identification evidence”,
and he submitted that that failure amounted to a misdirection
%
in law and would therefore in his submission lead to the
conviction being guashed.

The CTrown's case at trial rested almost sclely on
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the evidence of the virtual complainant, Boward H&fvey; Hé”
knew the appellant for some sixXteen yearéc The a@?eliant and
£ - 3

himself had gone to the same Primary School. They lived in

-

the same area and they had for over a period of time been

L) 5. 5.

fully acquainted one with the other. It was night on the
22nd of Mav, 1385 and #r. Harvey and his friends were gathered
at a tailor shop and were playing Foker. They were enabled to

onduct their game by the aid of electric lights. Hr. Harvey

that the appellant

&

(o]

was in the act of "dealing” when he said
appeared at the Jdoor-way haviné roughly pushed the door inwards.
He was dressed in scldier uniform but his head was uncovered.
The intrader stood there without saying anything. .Ar. Harvey

looked curiously at the appellant. He spent more time than
the other players wi&%éﬁ because they called‘to him séyinqg
"Doh;t you see is soldier is not police, come on with ¢he game”
indicating that solalers would not normally he interfering with

illiegal gamallna= that was wmore forthe police. ¥r, Harvey said

that he then tock his eyes off the appellant and continued

{

dealing the cards when he was shot at point blank range oy the

passed through his shoulder and entersd

appellant. The shot

3

his arm. ¥Mr. Harvey was seriously wounded and he was taken orf

f‘l:

to the hospital where he spent more than sixz weeks and at the
time of trial he was having some difficulty with the use of
his arm.

The question at %trial was identification. Other

nersons who had been present at the tailor shop rafused to assis

-

the police in any way and were not witnesses at trial.

HMr. Harvey was COmpren;ﬁ ively cross—examined and
the pur aart of wmuch of thls was to show that lir. Harvey had a
wmctive for wanting to teli an unitruth on &r; Pershadsingh

because he, sr. Harvey, had besn suspected of being associated

with a robbery which had taken place not long before at

o
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#yr. Pershadsingh’'s premises. It was suggested, of course;

it

that Mr. HSarvey did not have suificient opportunity to-se
who it was that had fired the shét hecause he had lookaé at
the person for less than a minute, but dMr. Harvey persistéd
that he was in no douit at all that Hr. Pershadsingh was his
assailsnt.

The policg went along to Mr. Pershadsingh’s home

).:31

and they found a suit of clothing which could be described as

veoldier uniform®. The police saild that they took these
garnents dovn TO kr. Perzhadsi gl th wazs then in custody.

showed them to him apd Hr. Fershaasingh &emled that they were

his. OFf zoux

4y}
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e, at trial Mr. Pershadsingh did say he had tnasg

garmeants and he had had them for some time, but the police did
not show them to him at the police station. Inf’eefip if the

>

poelice had shown them to him he would have been so willing to

473

have said: "They are nine”. The tearned trial judge rejected

the evidence of ¥r. Pershadsingh on this issue and accepted

o

what the police officer said.

#r. Chuck has taken us to the passayes in the
learned trial judge's sunmarv of the cv1éenye in wulch the
trial judge alluded to the fact that lé@ntlFlcatAOH was the
issue. The judge refsrred to the cone Questlonable aspect of
identification, that is to say, ths gtn of time which the
witness had to observe the perscn who came to the door and
he not only referred to the cvidence, but found that that was
a sufficient length of time for a recognition to be made.
Further, the trial judge alluded to the fact that Hr. Haivey
might have had a motive of his own to place the responsibility
for his injury upon Mr. pershadsingh. The suggestions made in
the course of the trial by counsel or the dafence were all
taken into consideration and the learneid trial judge specifi-
cally said that from thé-deﬁéanour pf kr., Harvey énd Irom the
evidence which he had given hs was guite sure that Hr. Harvey

recognised the person who came o the door and discharged the



£irearn, te be the accused, and that thers wWas nc concocition
between the police and the witness Harvey to impute the
offence to Pershadsingh werely because the police had
discovered the soldier uniform at ?ershaﬁsinqh“s premises.

It is true that the learned trial judge 4id not
specifically. inhis summary, direct his wind to what are the’
several aspects which night affect identification. He did -
not gay that he warned himealf of thedangers of visual identi-
fication and that he being aware of those Aangers, nevertheless
went on to consider the evidence of the witness Harvey as being
truthfui.

This Courtﬁ as well as Her Majesty's Privy Council,
has laid it down in the most explicit terms that it is the
duty of a trial judge to warn himeelf of the dangers of visual

iontification and where the case rests solely on the evidence

e
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of visual identification this is even more necessary.
de think that whereas that generality in the law is

applicable in most cases this was the kind of case in which

what was at stake wasg the credibility of Harvey, as there counid
really have been no poesibility of Hr. ila rvef making a mistake
as to thes ntification of ®r. Pershadsingh, who was 20 well-=
rnown to him; who was within only a few feet of him in good
light at a time when Mr. Laxvey was undey no particular
pressure and therefore unzble to maks a recognition. 20 wWe

]

+hink that this case can be distincuished from the cases whare

[ta

what ic really at stake is an identification rather than &
recognition and that although the ‘judge ought properly o have
articulated the fact that he had warned himself, failuwre to
have given himself the warning in this case 1is not fatal to
the conviction. This is an appropriate case in which the

proviso ought to be app nlied in the interast of Jjustice and



w By
the Court proposes to s0O app1y +he proviso to Section ié of
the Judicature iPppwllaf@ Juris@éiction) RAct anu to POPflrm the
conviction.

The appellant had at one time besn a pélice cfficer.
It was urged upon the_learneé trial judgs thét he should be
as lenient as possible with the appelliant. The learned trial
judge who took into consideration the natnre’of the injuries,
impcsed a sentence of ten years at hard labour oin aaeh-of tha
counts of illegal possession of firearm and shooting with
intent.

@We think that there migﬁt have been an elemeﬁt of

I

provecation surrounding +his serious case of shooting. Tﬁéré
had been the robbery at the appeilant*s premises-anﬂ the
suspicion, whether well-founded or not, that Mra~Harvey was
implicated in that robbery. This could conceivably have
motivated the appellant to take matters into his own hands.
@e think that this is a circumstance which the legrneé trial
judge could have taken into consideration in fixing the
- appropriate period of sentence.

We, therefore, will allow the appeal as'to sentence
and we will reduce sentences to one of six years imprisonment

at hard labour and we will ordaer that the sentences run from

the date of coaviction.



