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81x w1tnesses for tq& plosecutlon Who wer' 1n

7iattendance Wﬂre dlscharged and ;t wac 1na1cated that there

_ were threc others who were absent The day s proceedlngs

 ended Tpe rccords do not dlscloSc chaa there was any

3¢enqu1ry bV tM, Court at that staéc as to the b351s for tne'

.'accentancc of Lhe plea,.._

Camu Monday; Obtober 5, bht 1t was not to WltTLSS'

the.nroposéd sentenc1ng of the wccusgd f Both the tr1a1 Judg
.;-an& Founs~1 zor the accused Sta'bﬁ i aL they had knog1mdﬁc
1$of wnat Uss to come 50 they werb 10t surprlsed wh@n Counsel
ufor the Crowp Lhus uddvessed thh.Cor °_ ﬂ |

”V‘Lord the QlTCCC“r of Pubilc
-fProsecutlons has asked ms for -
- a report in this mzitter .and _
“ihihas o looked et the file himsslf oo
- .and -a long discussion followed,
';He{has%indicaﬁed”uhaf solely
o - . for the intercsi df justice he
codbadie wi i S Hasodeeided to ‘terminate the
.. - -proceedings in this matter so
far,To fhaa oxXtent Slr, I i
- oam giving to an Cour t 8ir,
%+ the ‘molle ‘pros. Lonuther with
- the indictmert in the hope that
fovithe Court will now deal with the
- 'mafter as per *Ae 1nd1ctmeﬂp,“

- -

6?01 ennulry by tnﬁ s '1 jﬁdge as to th ther

: CoﬁnSel "or thb urown had 1nten d po or dld 1n fact euﬁoso

L the acceﬂ?Pnﬂc of the pl a and if s whether thet fact bad

““-been 1nt naueé to the Court Crowijounsel not W1thoui some

E

.J' d1ff1cu1ty TCﬁlled that he had 1n,'act opposed-lts accent ance

_but th t He bad ot so aév1sed nchOuvL | Thls ke’ sald ugs _

- bec se f d1scu551ons Whlch.% d'ta?en place 1n Cuambevs-

I W1tn Defeuce ounsel ' ObV1ously Dmlﬂed the tr1a1 Judce'

..made cerfalﬁ

roﬂments 1né1cat1nc *h at h e had understcoa that

:-Crown Counsel had aﬂcepted the f¢1caa10n for a plea of

manslaugxtnr and t%en the 3udge procgcéed to read the nolle

*prosequl to 'h accused and tbe Covr
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bseCLentlyg at ‘a trla] lasthg 51x daYs befor {fhé‘
 iaté'Pa 1b1] J., ‘a very experlenceﬂ Hud geE and a mlxcé ery
5wh1ch retlred for only seven mlnvtesq the accused was |
convzcted ofumurder from whlch coavchlon thls appeal is ma de;'
 Indeed ‘so overwhelmlng was the evidencs in support of
“a sought to ch51 enge the conv1ct10 0? the evidence.:arl tle
"conducx of thc trlaT were abandOde before us and thls is

I

:'so althoufrh ﬂgpslﬁucnter was sp &1 "1 11v W1thdrawn from the

'LJury ';LﬂJV ﬁie 5round argued rea65°”"?y"”

Greund 13

'- '”_That ‘the trlal of_ he aoplicant and his
“r'consequent conviction for Murder was .
- “illegal and uncenstitutional .being in
breach of Section 20 (2) of the o
“' . Constitution of Jamnica in thﬂt 6n-or
~ about ‘the 29th of Sentember, 1982 the
Capplicant 't ad been ‘convi ted of Man-
" slaughter ona prévicus indictment in -
o orelation to- the sane circumstances and
. based on the 'same facts as thosareferred :
-7 toin the subsequent indictment on which .-
. the applicant was tricgd and conv1cted cf
-rg‘urder.ﬂfaatwu_..;'wu; i R

The_ev1dence given at the trial before Parneli,;JQJ
3was that th upﬂellant was the Vor. of a ‘mini-bus ‘cwnsd by

-Cllfford ThomHSQn which nlled bctween Savanna la“mar and "

'-r K1ngston;v1aﬁuandeVIlle.p;;TheﬁaeceasedqWés;afStUdentEat'tha

= West 1ndles'u011ege Méﬁdéviilé,fwh0¢in~heriéffért“%difeta}n

,wfrom th enlliege. to her home in: hoﬁce?o Bay on- the.atf-Maléh;

'_:.;1982 aD“aTﬂntif became strardea in Savanna- -la-mar- and ‘so

: -jsought transmorL to retarn to wentegﬂ Bay E v?tHeT§3m5*57

'ldate, thc ut%‘of March 1982 the ﬂap llant compleued ‘the' trlp

'7to KlngSton;cnd baCk then to r"wd vzllp and back to -

"*Savannaﬁipjﬁ"rs where the &eceased who w1shed to Teach MontngO'

-Bay-bdar&éé the bus whlch was the1 on’ the road to Montcco Bay -

-_.but-was_nOt sch duled to go there, bL shouldrhave;gOne'to;itS'



'that hou"'fpc'anpellant all,covcred 1n mud and blood was bac

_T ”at the con&uCacr s houseiat Batﬁ w1bh He story whlch ugs_ :5v__

hlm but notgbufore M,jif“

1e nassenger wh_ he belleveé

f?-had'heard he crles-of5the fem~




"fsavn for tho fdct that a f?I'IP
Dy apiis

*JHowever ' f er somu search the bu” was 1ocated at Banbury

"7drank tty bar ot Petersfzeld e 3rhai he called ‘a

's.fhad dlLd bQCﬂuse theY "Stab staa:Jef&ﬁﬁﬁﬁi'Héfééuldﬁﬁégé

”ﬁwr Thon soq no - certaln dlrectlon as Lo where the bus was

ftree- was’ near by")v

‘ﬂ7°stuck in mud on a cane 1nterval somc Lhree chalns from thu
*?:road | 3ﬁ'011ce were notlfled and wnlle efforts Wois under -
" f£way to pull the bLS out the nué e 1ert local c1tlzen -
hﬁiilt now bblﬂ”'aﬁout 7 a. m._3 obaervr& wo pools of blosd
'; f1ﬂ“the'1ﬁtérval;. He madu furtner ooservatlons of 11nus and -
:TLootnrlnts in the muddy 5011 whlch gqvc the appearancc of
“JXSOHSth1nu-&3V1QU been draggp 1 ﬁ'd'thefcane-fleid Comis
3fsearch revealod the body of thc deceas :d 1y1ng on 1ts back,.
'_'partly burlnﬂ 1n a sc00ﬁed out shal?ow nuddy graVe.' Her
'ﬁface wac conged with mud ? Detﬁct1VL 11ke, th15 C1tlzen
k searched Lh: bus and further d1>cov~"bd blood on the outéi&é
JTﬁor the Bus 81& on ‘the drlv e s Su;L:awd under the driver's
bﬁ”se@t ‘the blood g 1ug tooi mltﬂ Flesh as well on:i%:
"‘50n the ‘back of the apﬂellapt he sau Pandwurlnts as’ 1f iﬁé-
_;anpellaitrnad=been:he1d w1th muﬂév } 165. ' he'péliCE”ééﬁfirmed
Ehlc obser‘atlons. It 15 worthy of noie that in the qcco;n*s
'?vlveﬁ**byfthéfé§pe 1lant to ‘his enﬁﬁorcr afid the nollé
| ?Omltted any ‘roference to hls preanc "infSéﬁﬁnﬁéiié4méf éf'.
"7Afthe Gueat. a:;_: Sy 0 ' ' T
The body cf the decu ed 3vea1hd sevbral LCCt"
'Emarks on BOYE breasts, s et as or her neck-and~ch1n.“

'fV1ew»d 1:ichv 11gbt of the Fact.tiab what the appelleqa

i

5ront*~

 'i end llftbr “as well as the faC t ‘Semen: (Group O) iras
t’ifound ‘on hla cJothes qu ‘on’ the ece bd sD plus the events
" fat ‘the Guest House, these teet m%%kérfall into place 1n
7'plec1ng out tha story Agaln ﬂac¢ ‘°comes clear From LhBi:

'fact thaL 'bldod of the- deceased s'rmouvln“ (GroupA) was

L [ Fra—
I P .






f been tr1=d ang conv1cted w1th1n che memnlng of Sectloq ?“.'

;(BJ cf tnc Coqstltutlon and 1t Jas;na ?nnge; p9§$1§1§1lg_}aw

-Q,”for tne DEH.PJ't tervene

'”- 't 1n advaﬁce of ca*;ldbrlng these Urov151ons

':,Tit ;é'w 11 LO set out the fur hCi subﬂ1551ons of Mr lﬂle

—b-' .

;-He suS 1 d tIGt even 1£ the RJ¢A :*roseq was comﬁetently'
':entcred 1n_£h T-case 1t rgall y & ? d 10 more than Lufv-

y Further but ﬁh”a svc

‘-\_"

*¢cs;us had been p“odnc;ﬂ_t;jgc;then13;1114gqa§13ue“.-
7L;Hence he subwltted that the aphe11aﬁcbwas;§;i11:aﬁpersbn“
"convzctcﬂ buforc Tneobalds J and sgquld;githerﬁﬁbe;dis;;arged-~

e or sent sac -1or sentence by th¢g 3quQ1_FFQrther;jevgg;’f the

31011@ rTanﬁ“ could be en+ered Bt hoc late;stage_heﬁsubmitte&

Wthat there was To power 1? the D.P.F. fo re-lndlct tnvzartoilant”

R

_He requzrné o see such” ?TOViSi%Q'JRIW”ltlng and it wus hls

o contentlon £

b“t chtloq 2 (2) o  ¢ﬁCri 11 Justlce (ndnxals-'

o

trutlon) Ac (supra) cannot avzzl s 1nternretat10q OL:;

. Sectlon 4 ox che Crrnma1 Justch fhﬁﬁlﬁlstratien) Act st that

it orly' EHTOWETS the entry of ﬂaﬁl,'nroseaul before the c1ose__

I

.of tne case *er tne rosecutlone-- ~wcn 1s;tne'mean1" he would

- ’have the Caurt attrlbute to eﬁﬁiug? 1n the enabllng Section

 4 of tke Cr1n11a1 Justlce {Adm1 s;rsu1on) Act
Iu cons1der1nﬂ thes 5 E« s ons one mﬂs; conccde

f_that 1t 1s naﬁlfestly 13 the ﬁubl;c 11terest thatserlous cllmes

lare dealt Nluh anproyrlately 1DSL "ovld be-n eryp trators uf

”;v1olent crlmos be encourqged or ﬂand hls coulﬁ have bcﬁﬂ,'“”

'-;mure far~veﬁcu1ng and dlre ccnsequencosg ﬁfdlsgruntieﬂ* ilace’

CE

;be drlven Lo' ke the law 1n 1ts ovq ﬂands thus, creat i havoc;:

‘fAnd therp can be no queStlon tha’ thé 1qlhnﬁr 0‘F Sharor Lcw1s

--vwas a mos+ bruLal murder. The nubllc 1ntere¢t would';gpear;to



:the~resu1t of_securlng a proper;tr1g1 fbr 3h1s cr;.me°

 f{?0f gu11tyaf”bucause  .rffiEH{H5ﬁ3§F,

nge_df plea, thouan

'ﬂf?jjiﬁ;[f'f5”"9

°V*be best served by the 1ntervant1on of the D P. P brlnglng ﬂbout;  ;'f 7

:of course, whut.ls_claimed:on-hlsgoch*lf 15 not mereiv alterlngfﬁzﬁ-fﬁff




Cagl

:  fhe pleé.buh b?lnglngIthose.proceedlncs to an end and - ullOWl“g:
new trj' 1 to ”beﬂ’ln.___‘ el ._ CEEIEAR : 3 i
C0n51deratlon must now be r":;.w::n to the statutary
':énd coﬁst1tut10na1 prov151ons'undor whlch the D. P P :gctﬁﬁ
'7F1rst of a13 1n deallng'w1+n Sect191 ﬂ:of the Crlmlnal Tustlce

“ (Adm1n1strat1on) Act 1t 15 1mportant 1o note that 1t 5065 beyond

'*?jfthe Dlrector 5'u051t10n 1n_Eng1¢nd, 1n that unllke AR fh

country our scctlon makes the DO11c Jlosequ1 appllcable Lc;;ﬁ
'ffproceed*nvs bcfore Justlces a prov15101 whlch qbtalned 51nce
r:at 1east tﬁe carly part:of thc nlﬂeceonth centurys _fpr Wth
'r fthe exceptlo .cf the substltutlon OF tue D P P or hlS Deputy
; for the Aitorncy General or hlS A551stant the langLage of this
isectlon 1s the 1rs1sszma verba of Sectlon 47 of the: corres nond- -

:;_1ng Act the Adnlnlstratzon of Cr1h¢na1HJust1ce“-Law>Chapter

 f421 Wthh came 1n to force 1n 1&28 A.c"ordmgly9 care oupht

"1to be exerc1sed 1n con51der1ng dcc¢31ons of Eng11sh cases to

'; ;wh1ch the nolle rosequ1 d1d not ply 1n -an effort »G?findv

"'_‘support 1p cgnstrulng Sectlon 4 of our 4ct. The Sectloﬂ nakes'

'fthu nollc prosequl appllcable to. ‘an} crlnlnal prcce°d1pgs what-
',4ever beforo austlceg or before any Ccuru hav1ng cvlnlnal

7Jur15d1ct10n at any tlme:.....,... where the proceedlnas BT

_“Eundlnc e Ana thc result that ‘oilows the.entry of ithe. nolle
"prosequl.ls tbﬂt .,;...,. the hroccbalnos shall be atian end”
-f w1th the consbqaehcb.tbct ”the"ﬂccusaf uchOB shall at. omce be
~ 61scharged’1n rbspect Gf the Lha g ¥or Whlvh the nolle presequ1!-7

éntered "f It Further prcv1das th i
_ ””After ‘an. 1nd1ctmenL has been nreferred
against’ any person a nolie prosequi may

. be entered in-the manner. -aforesaid; or:

7 in manner heretofore in use: Sl
. Provided; that if the ~atcused personids w0

in Court nhen the noile prosequi is
o4 s entered the Court or Justice may dirsct: S
“%1;}'“::”'-the reluase of the accusod fcrtHW1th e

il
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I 'cannot be w1thout swgnlflcance that wherca“-f." |

 ff"the Crlmlnal Justlce (Admlnlstra 1on) At retalns theflancuaqe

'"éiiof the;Act D£a1323 _the.Constltus 67

o¥'Jama1ca comlng ove

“The 1ructor of PUDllC Prosecutlons sha11
have oower 1n_any case 1'“wh;ch he conszders

1ega1 proceedlng is: pend;ng - as:
_,gsoon as commenced and until it is

- concluded, i.e. so long asa+he Court
:ﬁﬁhav1ng or1g1ba1 cownlzance £ 3
make zn order_on ﬁatter,
g,c* to be,dealt

. Judgment’ 15 a-jud1c1al_determ1n o
;]the decision- sf a Courts the dec1s$u‘~3~-
~.or sentence of = Court on the main
,d-;questlon ina z rocbedmgs oT on: ‘ong. ef
. the guestions; if there are several
-g;gThc Judgment so“nrcncunced is en*ex“d
Soon the recordo the Court o

=

v
Ear ;Jow1 5 S ,:',ﬁ*

;ﬂf[See thu chtlcnary of Engllsh La.

' fIt would seem Lhereforeﬁthat the'rhan :of 1anguage was only

:"}

fffjmeant to aut tbe 1ssue bevond thc iventure of a douut that

';fthu D p 1._may cxerc1se hlS powers of dlscontlnuance uD to the




-

t;'?obv1dusly rejugnant to both of these ﬂrov;51ons to so

'--for the prnsncatlon._

5 f'po1nt Just gafore sentence 15 passed It would therefore ce

\..

'ic nstrue then that the powers o‘:?ht'i._.P may not be i

Daly contends,_beyond t e close of the casb

'Thp Court 1n the course of argument souvht to

”fsummarlze its upderstandlng of Mr Daly s subm1551ons 3nd

'519ut-thn fﬂ119w1n9 qunstlon to hlﬁ;

‘In view o; thuﬂc0n39551on that
constitutional ‘Statutory and common-
i 'Qprov151ons wower the D.P.P. to
“discontinte a casz at any stage. be;or
¢ sjudgment and to prefer an indictment
~de movo,is i{net abproprlate to
“construe the ﬂord ‘convicted® in
< section 20°(8) of the Constitution in.
“the primary sense of convzctlon follow-
ed by sentencor"-- -

,He replled at he conceded the D.p.P. has the powet to re-indict, -

7ﬁbut it ena 7*auuroi01s comes - 1nfo ~force, i.e.

~fat conv1ct1on=_frather than conV1ct10n follewed by sentence.
'fThls reply feems not to answer LﬂC questlon posed Indeed it

::was hlS con;ent1on that nroceealrgs arc not pendlng if a guilty

ki

phﬂlhac beeL:@ccented even thou' fScnﬁeﬁce has not yet ‘been

3Vpassed

Sectlon 20 (8) of tﬁu Lonst1uut10n of Jamaica on
-whlch Mr..Daly bases hls argument rea as ‘as follows:

“”No parson who show¢'th“t he has been tried -
-~ by any competent court for a criminal
Jviooffence and ¢ither cohvicted or racquitted
7 -shall agzin be tried for that offenco or
conv i forany other criminal offence of which he
- -.could have been convicted at the Arial Lor
ﬁﬁi'fgﬁthat offence saveé vpon the ‘order of 4
superior court made in the course of appeal
it procecdings: rélating 'to the conviction or
R facqulttals, and no nerson-shall be tried
wosrinnfor caterimingl offerice 4f he shows that
: -3he has been purQOQGQ for tnat offe nce s .

1o




PTOblem": at ha wd.
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111 whlch Justzces acceptéd swma*y'juflsdicfmn' to :;try a. c‘.,s‘e




j1mv01V1nc,1nte“'a11a assault occaalonlnp act ual“bodiiy harm.
- One" of thc two persons charoed pleaﬂed'”gulltv and b1s “1ea
: was acccnfpd Bcth were remandoq 11 custody and subsoauent¢y

”Vappeared before a dlfferently cons 1tuted bencﬁ of Just;c*s,

?T?except for one from the or1g11al bercn who , then upon the

. against

gappli” ation oF the' orosecutlon duii' ed to dlscontlnue Sumna f
7}proceed1ncs.ané to: begln proceedwvgs with a'view to. comnl tal
 wo£-both~dafendants. The' plea wnlch the Justlces nurportx
to ighore was huld after reV1ew by the B1V151onal Court
. a1d subs»quedt unsuccessful anpesl bv the prosecutlon tﬂ
?th» House of‘Lords ‘to be 000d oar ‘“t0 the contemﬁlatedfhro-
ﬂjtéédingsa‘ Tt is obv1ous that tac -is?é'sigﬁifiéﬁhfi&iffefenfe
'ﬁbéfﬁéénﬁthatzcase'and thejlnstantreruité apart from the
'cdntexffbf?%ﬁeTféépeéﬁiﬁéfﬁéﬁaingﬁhiéﬁﬂﬁéaﬁbéénfaone'éﬁf%h¥7
'rftéSe“whibﬁVééalﬁfdr"ﬁﬁrﬁb sted to Wri1ify the plea of 9u11ty
ﬂﬁfwhlch wculd not g0 away sznply b~caugb the Justlces refuscg
_ to act upon it. IR the 1nstant Case however the U, P P . hzs
"_11n.ervenef1 and’ entered a nolle prOSLGUi” R |
' | The next case’ Cltc“ by Bl Daly in hlS arcumunt

-thb P, P:fbelng sble to ve—lnclct after the entry

4

“of 4 nolle ?Lﬂscqul is Poole v. B, [1620 13 "W.L.R. 770 which
was’ ‘cited %o show that Scctlon 82 6% ‘ths Criminal Procedurs’
Code of Kenys

’whlch conferre“fthg.poﬁei7t0'enter a nolle

‘prosequi alsy contalned the "féfiﬁditt,._ Apart from

1kc)i% ~others has no relevance

to*therpreséﬁ%lcaéé;35Théi1 guwac of Lﬂe ‘Kenya Code is mot .

-:gs*mllar eliﬁC“ to Qectlon 4 of tue urlﬁlnal Justice (Administra-

tlon) Act or Sectlon 94 (3) of the, donstltutlon,-.,lngany~¢

vant*the f;CL that the K nva Act_J,uﬂeley sets out the ‘power

to‘ié _5i t does not mean that tnﬂ _bower. to re-indict  is mot

 reas0nab1 j11c1t 1n,the Tamalcap *tovisisns,yga~-



'lxy has. tne
e conﬁictlon.

{proceedxngs of a golﬁogprosequ1
after a plea oF ':"

analca.f In-tﬁab basefﬂjf~ﬁ?f




7.

iy The answer to che F1rst questlon denended
" -on the meanlqc of the word "conviction', .
--.and this in turn depended on which of its
Do " two meanings HES ascrlbed to that word in
£ othe s;atute in which- 1t‘pccurred. Ahey
: ¢ relevant statute was ‘the Justice of ‘the
Coapue Peace” Jurlsdlcwlaa Law,: Cap. 188 which made
T iiticlear that ‘the sentence of the Court was.
<.i-2n essential. nart-oF a conviction; sentence:
: .- “mnot having beep rassed fne anpeilant had not
'g)fgqifybeen COHVlCLed B TP .

The ans T to- e, second questlon was that
~the iangua;ra ‘of ‘Bec¢tion 94(3)(c) of the
_ﬂ{Constltut¢0u;o$ Jamaica made it clear that:
- -the DL.P.P. had the ‘authority to dlscontlnue
~oocriminal proceedings at any time beforxe themu"
~delivery of. jvenlent ‘and on the facts of
sothis.case he had acted within his: coqﬁtltu~v'_
- tional authorlty @hen he enhered the nclle L
*hﬁcrosuquz. ' T T T o

Tne Court was" aldmd LD its’ conc1u51on by referane to

Burgess Vi Boetefevr { 44) 7 Hé Lﬁq{G’*ba'ﬁSl at . SGR‘:”

135 BRSO B 193 at i 2027whé?é*Tihﬂal C. J., in deajlnr wlth

*the*miéri g of ”conv1ctlop saia;a%*ﬁi-ZOZa”"

The ord: ”conv1ct19n“-1c undoubtedly verbum e
o aequivocum. It 1a.¢om9t1nes used as meanlnf.b_-,
”uﬁﬂfthe verdictiof a juty 5 and at other: tlnes.ﬂn-“V”f
its more strictly legai - sense, for the.sentence
“rofither Couibg?o..,.,ﬁ The question is, in-which '
-sense is it used in the sfatutcf,.,,.o.U4iexuﬂ

“7c0n51derat10n.”i.ffjj-
ﬂere,then is: 1ono-standlng lecognlt1on of the duallty
.of'mearige_oossessed by thm werd ”conv1ct10n' a_priﬁcigle by

thlﬂn we wlil be Uulded 1n rc oiv1ng:the 1ssue “befeors us.

Also on the questlon{ -rza'alea of Gu11tY once recorded

ran eé.as a“convxctlon tuesCo Pt oF Appeal considered the more

'-r3recept case of R. vy Cols [i: 9 51 2 Q B. 338 {196:?. A11 E.R.

'?29 in whzch the defendant %ad Leen tr1ed and c01v1cLea ior:°

farmed roa%e*Y aftmr the Lr1a1 4§{re had’ refusea +o accept a pleé
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