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BOWE P.:

‘e gave our decision con this zopeal on Merch 16
and noew include our reasons for treating the lizaring of
the appliceations for leave %o appeal as the nearing of
the appeals, which were allowed, the convictions quashed
and verdicts of acguittzl entered.

for Stephen Beutley, his wife and son; his sister
and her husband, their first visit to Jamaica was an
unmitigated tragedy. On their way from the Horman Manliey
L1TPOrt they were robbed and Mr. Eentley was shot and

ievously wounded,

arrested, charged and

convicted for these crimes but for reasons which will appens

nereundey the convictionz could not be allowed

to stand.
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THE OEBERY

in hie Escort motor car five English visiters along
Spanish Town Highway at 10 p.m. on the nighct of

Lpril 2; 1%88. In the vicinity of Ferry inn a Toyota
Cressida forced Mr. Cliver's car off the road on to the
soft shoulder, and stopped scome distance ahead. From the
Toyota stopped 7 feet ahead. Mr. Cliver estimated the
distance to be abour 18-2C yvards. Four armed men all

Gressed in military style uniforn
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moktor car. One man carried a pistol and the other three,
sawn—-off shct guns.

Migstaking the men for law enforcement officers,
Mr. Cliver was not apprehensive. He cieved whon one man

ordered him from the car but protesiced when he was ordered

to remove and hand over his watch and jewellery. The

rokbber threatened to shoot him if he did nct comply. He
was stripped of hig watch and rings and oxdered to lie on
the ound facing downwards. The two passzengers in the

; but her son foo was robbed. HMr. Bentley iias taken

pecause he was arguing with one of his antackers, ancther
man sncet khim on his right aywm éisabling him permanently oo

T

about 70% cf the use of that limbk. Mr. Oliver reuvrieved his




fired at the robbers.

s
[w
s
]
d}
e
b=y
M
%
rt
)
9]
Q
o3
QO
o
o]
t._l
(]
o
be!
Q
0]
|._1 .
o
Pt
O
o]
o
o

They retreated walking backwards, entered the Toyota and

drove away with cash and Jewellery to an amount exceeding

]

$25,000.60.

In vain did Mr. Oliver give chase. & passing

motorist took the injuved Mr. Bentley to the Spanish Town

days later. He has undergone nuwmerous complicated surgical

operations including tendon-~graft.

IDERTIFICLTICON

935 for the trial. Mr. Cliver identified the
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appellant at an Identificaticn Parade on 4pril 24, 1%I8.

the dock. The other three cccupants of the Escort on the
night of Aprii 2, 198
The head~lignts ©f the Escort were left burning when it

came To a stop on the grass verge. The man whe robbed

- =

Mr. Cliver added that there was additional light from buildings
nousing Ferry Inn, Van Leeyr Foundaticon, Uxygen Zcoityline,
Fervy Police Staticn and Je

% T or e Ty s e o "o - - - - . [
wozerc  Baileyv prusented a2 drawine whinh shared Llaes i
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the two halves of the road has trees ranging from 1 to 1z

nd there are no electfic street lights
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on that scction of the road.

LAS5UES 4T TRILL

id Mr, Dencley and/or
rs, ntley identify the
appelillant unaided?

m
fal

,,:‘m\. =
2. Were they credible witnesses
) cn the issues of Identifications?
3. Dld Mr. Oliver identify Cthe
pe?lunt unaided?
4. Was he a credible witness on the
issue cf Identificationy
Heither Mr. Bentley nor his wife had a rezl opportunzity
te atvempt te identify the appellant in controllsd conditions.
e, On humanitarian grounds HMr. Bentley had to be returned to
) fngland for medical treatment. 5t that time the appellant
had not been arrested and it wonld be idle Lo say one or other
- of thece witnesses should have basen prought back to Jamaica

-

che Identification Farade on april 3¢, 1938. From the
anSWRIS given in crosg-examination, it dows ot appear thoat
there i1s any security for priscners entering Court II at the

- d P ane oy 1 - L2 o o e - - - . - - = N .
Gun Court and no screening of them from the members ¢f the

public who attend at that Courtc. Three 3 energed on
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the prosecution evidence of Just what transpired at the entrance
to Cournt II of the Qun Court cn “he morning of FPebruary 27, 1909,

('J

Mrs. Bentley said she had not scen any of her asscilants from

Yoy 10 i vEse] PR S Ty = s o - 2 v T 1
sPlat 2. 1996 until the dzy she was Sgiwing evicence., Here is

b

the series of questions and answers (v, 13 of the necord):
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tiot unvil today

You gaid nct uniil today?
Not until teday.

Meaning what?

He is here in court.
from defence counsel foll

matter.

allowed to answoer

guestions in examination-in-chief over the objectiocn

cwed and

some direct

no

2 O
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defence counsel who added sowme guestions and suggestions of
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HIS

ceese e LIAVE YOU €Ver sees
any of the men who attac
you on that night since

L was waiting outside, a
of men came rcund the coi

and I recognised the nan

immediately.
fou were waliting out the
when?

cust bef

ore we came into

You recognissaed

I only recognisad cne

Yes,

He recugnised me cutside
This is an opinicn. You
iéel so7?

fie put his hand up in
surrender outside.”

e

couxt,



I he was asked in
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Crosg-exawination concerning

been going for some time and
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the three versicns

Cross—examination:

Wwho were with you when
you saw the line of
mens

My wife,
and Mrs.

¢ 2 8 0 0 00 80 a0 aeBCaA0E OO B R D

with vou

Mr, Cliver was
> of men

when the line
passeaa’

L I R - - - TN R S S T Y

M was not with
ma . e, Cliver was
called away at the time.

standing by his car.,

I am suggosting to you that

that is not true:
r. Oliver, in fact,

with you, and thas

r. Cliver pointed out the
accused to you.

£

kL]

is not true,

CTEE

2 photograrzh of the appellant
b 2P

I am suggesting to you
further that this merning
you pointed out thiz
young marn to your friends
who you woere standing
with when the 1ineg of

prisoners were
this Court.

[
G
=
!..J
H
@
I3
)
rt
O

L A N N R



et

N

i,

Crown Counsel with the trial

tdge's express permission

‘.nl B

explored thiz admiszsion of confirmation.

"HIS5 LORDSHIP: Where were you standing
in relction to where they
were standing?

Az We were z2ll standing

together.

HI5 LORDSHIP: I and my fricnds {sic;
all standing together
you made this confirma ¥

Here the judge seems to be repeating aloud what the

witness had saids

ROWH COULSEL:s By this confirmation, what
do you mean, Mr. CGliver?

s I said to Mr. Bentley if he
recognised the individual
ameng the prisoners heres.”

The appellant yave evidence on oeth. He said nothing at

all in exomination—-in-chief about the incident at the Court door

£

on Febraury 27. In the course of a thorough cross-examination it
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examination persisted the appellant said ihat while he was walking
in a line of priscners to the Court he saw Mr. Oliver pointing
him out tc four white pecple; whom he termed visitors, and of
whor Mr. Bentley might very well have been one.

Meckerd J. resclved the internal contradicticns in the

Crown'®s evidonce wy deciding not to atitach any weight to the
dock identification of the Bentleys. He szid at page 12% of the
Records

Lo

Lt seens toc me that whether he po;n&aﬂ
them outl or merely commented concernin
the accused - the accused was passing,
this could tend to negative rhe evidence
given by the Bentleys of their identifi-
cation of the accused in the dock, this
being the case the Court does not propose




"to attach zny weilght at all to
their purported identification

of this accused man in the dock:
that is as far as the evidence

of the two Benitleys are concexneéed:
the Ccurt will rot 1s

- be relying upoen
s this iden-

Mr. Small submitited that as the credibllity of Oliver
was of such importance in the case, the tyial judge ought to
have made & specific finding, having regard tc the evidencs

of the zccused, whether Cliver did point ocut the appellant to

two potential cnesses ag o finding that he did could under
mine hisg credibility on essestial aspects of the case. Ve

Eoa

i will deal with this contention in due course.

S The 3rd and 4th Issuses identified above relate to the
witness Mr. Vincent Oliver. It was the contention of the
defence that Mr. Cliver bhad been ghown a photograph of th
appellant prics to bhiz zttendance at the Identificaticon Parad
and consequently his purported identification was suspect.
Hr. Gliver was asked in crogss-examination:

{ e I am suggesting to

you that fore
attended & id
fication
were ahOLu
of Mr.
as che witness did not answer the trial judge thought
the guestion was unclear so he said:
Y Of the accused man?®

Defence Counsel replied:

s Yes sir.”

Then the trial Judge posed the guestion:

i Were you shown any
whotograph of the
accused? That was the

gquestion, Mr. Small?
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MR, SHALL: Yes, sSit.

MR, OLIVER: Yes, I was shown &
photograph. Is
that a statemeni orvr
a guestion?

HXZ LORDEHIP: Were you shown a
photograph ¢f the
accused?

A I was not shown a
photograph. L was
asking him, is that
2 stacement or &

guestion.”
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To further guestions from the Court the witne

that he was merely paraphrasing what Jdefence ccounsel had said

“because I could not see why he shoulu have made a statement
like that; where would he have gor that.
Superintendent Grant who coperates fxom 230 Spanish

Town Road said that he caused the appellant to be taken to

perations Gffice at 230 Spanish Town Road on
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special
Zpril €, 1588 and upen learning of the result ¢f the
Tdentification Parade of ERpril 30 he arrested and charged
kim for the cifences for which he was convicited. Supkt. Grant

admitted that in cases in which Identification Parades are

are socometimes taken. ke gave no instructions for the

appellant’s photoygraph to be taken and so far as he was avare
thig had noct been done. 2 Passport belonging te the appellant

nad been given 1o Supt. Cranc prior to the Identification
Parade and he had kep: it in his personal custody. He denied

showing it to the witness Vincent Cliver.

Je=t

‘Centification Parade. The appellant complained at its
commencement that he lackew faith in its integrity as the

.

police had taken his photograph and they alsc had his Passport

with his photograph. In evidence the appellant reccunted how,
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scoon after he was taken to Spanish Town Hoad,

graphed under the

i

he was photo-

upervision of a pciice sergeani.
An issue for the trial judge's resclution was whether

Mr. Oliver was shown a photograph of the appellant before he

went on the Identification Parade and if this aided him in

hisg identification and the further issuce wa

of ¥r. Oliver on this issue of the photographic preview. At

p. 12% of the Record in recalling the evidence the trial

o

judge is reporied as saying:

“During cross-—examination of
Mr. Oliver it was suggested
o hlh by Mr. Small - and
i1 was sugge SLEu to him in
these words: I & '
to you that be
the identificati

were shown a photograph of
Mr. Carroll; e

the accused man. '
pause,; ¥ asked the
er

There was & nse,

witness - ’YHere you shown a photo-—

graph of the accusec?' The

wiiness said - ‘Why I was shown a

photograph - is that a statement

or a questicut’ &Lnd I repeated:

‘Were vou shown a photograph of

the accused?’® And he answered:

I was not shown a photograph, I

was asking him’, meaning the

Defence Attorney — 'is that a

statement or & guestions’, ....ccec”
&t the very end of his summation the trial judge said he

accepted the explanation of Hy. Oliver that

cf having been shown a photograph was made,

on
shown to Br. Cliver and he was not aided by

1 ‘l.“

his identification.

For the appellant it has been contended

judge misdirected himself as to the evidence

when the suggesticn
in his answer he
counsel for the

no photogr

crucial aspect of ¥r. Uliver‘s reply which misdirection trans-—
formed an apparent admission into a siraightforward guesition.




¥We will return to this specific contenticn after we have
made scme generzl remarks on the law.

Thie was yet ancother prosecuticn founded soley
upcn visual identification. As & congeguence the credibility
of the identifying witness was all-important. A&An impression
formed upon the mind of the identifying witness and communicated
to the investigating cofficers socn after the crime can be the
lodestone upon which to test later recollection. HMr. Cliiver
who considereé himself as a short man and was aware of his
personal height of 5 feet 7 Inches described his main assailan

2

the one who stood at arme length from him for 2-3 minutes asg

a person 5 feet & inches tall. This description meant That

the man was slightly shorter than Hr. © er. The appellent
stood 5 feet 1U% inch tall which would put him on any CUursory
assessment at close guarters, a head above HMr. Oliver. TOWas

s gly urced at trizl and upon us th this difference between

stood discredited. &Zlthough the trial judge menticned the

~

apparent irreconcilable difference in the evidence as te the

appropriate heicht of the appellant he did not
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rezglved the problem.

credibility of M., Cliver zs to identification was the state
cf the light on that night. e defence initroduced &ViGenc
that the southern sidc cf the rcad was not iighted, that only

one ruliding was on that side of the road in the viciunity of the

robbery and inviced the Court to infer that someone in the

accepted that invitation then the only scurce of material

light would be the hesc~lighis of the Escort. Apart from




recounting the evidence, the judge made no reference to the
conflict of evidence as to light.

Trial by a judge of the Supreme Court sitting alons
has Since 1976 become & feature of criminal prcocedure in
Jamaica as in a significant proportion of sericus crimes a
firearm is involved. Over the same period the pattern of
crime in the countrv has undergone change in that random
attacks by persons unknown to the victims have become
commonplace. ¥e take note ¢f the multiplicity cf cases comlng
before this Court where the sole connecting link Letween the
accused and the crime is evidence of visual identification.
My, Small attacked these convictions in six grounds of appezl

including twelve particular instances of alleged unreasonable-
ness, in the Jjudgment. He posed three guestions, with which
we must deal in this Iudgment:
ls a juctge sitting without

jury reguired to warn
himself of the dangers of

zcting on the evidence of
visual identifiication?

mw
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Zf there has been an adeguate
warning, to what exitent is it
open to this Court Lo examine
whether the trial judge has
heeded his own warning in the
assesswent of the evidenc

at are the circumstances in
ich the Court of Appeal can
set the verdict of z trial
due in relation to the
termination of facts and/oxr
¢ assessment of the evidence?

The issue raised in the first question arose in

K, V. Daniel Dacres [1935¢} 32 W.I.R. 241. We declined o

treat identification evidence as falling into a special

category. We said:




"mhe cases on identification evidence
hiave nct established any or1nc1ple

that in the absence of & particular
warning as to the dangers of identifi-
cation evidence there would be an
irregularity in the trial notwith-
standing the quality of the evidence.”

This statement cannot now be regarded as good law, as the

Privy Council in two cases, Scott _and Otherg v. The Queen

f158%1 2 W.L.R. 924 and Juniocr Reid and Cthers v. The Queen
11889 3 W.L.R. 771 have laid it down that visual identification

avidence does fall within & special class of evidence and is

he trial judge

m

t

to be given special and specific treatment by

equired to give

r
m

in a trial before =z jury. The trisl judge is
a clear warning of the danger of a mistaken identification;

explain the reasons for such z& warning and advise the jury to
heed the warning when considering their verdict. Scott’s case

(supra} and Junicy Reid's case (supral! ars binding upon this

Court. This Court considered these Privy Council decisions in

R. viGeorgec{ameron (1989} £.C.C.A. 77/88 (unreported) a case

of a judge sitting zlone in the Gun Court and we said

-

concerning a judge's summation:

s impermissible iz inscrutable
gsilence. What is of critical
1mporuance here is nct so much the
judge’s knowledge of the law but his
applicaticn. Even if there is a
presumption in his favour regarding
the former there is none as to th
latter."

==~ U0 nct read this passage as meaning that this Court

will be prepared te infer that +h

®
e

ind the

&
Jots
=

rial judge had
applicakble principles of law relating to visual identificaticn
evidence in auy given case. We would adopt the attitude of

Sir Boy@ Merriman P, in B. v. £. 11935

3

211 E.R. 428 when he

[
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Magistrates should direct themselves,
just as & judge should direct z
jury, that it is safer to have corro-
boration, but when the warning has
been q;venﬁ and given in the fullest
form, there is no rule of law which
prevents the tribunal from finding
the mattex provea in the absence of
corroboration.”

We hold, that given the development of the law on visual

identification evidence since the decision in R. v. Dacres {(supraj

in 1980, judges sitting alcne in the High Court Division of the
Gun Court, when faced with an issue of visual identificatiocn
must expressly warn themselves in the ilest form of the
dangers of acting upen uncorroborated evidence of visual

identification. In this respect we hold, that there should be

...

no difference in trial by Jjudge and jury and trial by Jjudge
alcne.

Tc what extent, Mr. Small asks, is it .Cpen to this
Court to examine whether a trial judge has heeded his own
warning in the assessment of the evidence? 1In a long line of
cases, some of which were brought to our attention by Mr. Small,
this Court has cecnsistently maintained that a trial judge is

reasoned decision in the cases determined

N

required to give

by him. We said in R. v. Dacres (supra) that:

“By virtue of being a judge, a Supreme
Court Judge sitting as a judge of the
High Court Division of the Gun Court
in practice gives cascned decision
for coming to his verdict whether of
guilt ox innocence. In this reasoned
judgment he is exXpected to set out the
facts which he tinds to ke proved and
when there 1s a conflict of evidence,
his method c¢f resolving the conflict.”

vl
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In Leroy Zawyers and Others v. The Queen 119007 R.M.C.A.

¥

74/86 {(unreported}, we endeavoured to give some of the
practical reascns why a reasoned judgment was necessary. An
accused person, we said, was entitled to know what facts
were found augainst him and when there were discrepancies and
inconsistencies in the evidence, just how the trial judge
vesolved them. We did not then refer tc the pubklic which
has an equal interest in understanding the result of a trial
so that it can have confidence in the trial process.
Ultimately ihe Court of Appeal which hasg the duty to re-hear

the case based on the »rinted evidence and the judgment of

o
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the trial judge wishes tc b
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thought processes

(25}

of the trial judge. In 1988, Carey J.4. in delivering the

judgment of the Court in R. v. Clifford Donaldson and Cthers,

C.Coha. 70, 72, 73/6€ (unreported) re-azffirmed the actitude

145

of this Court when he said:

‘It is the duty of this Court in
its consideration of & summation
of a judge sitting in the High
Court Divisicn of the Gun Cour
to determine whether the trizl
judge has fallen into error
either by applying some rule
incorrectly ornot applying the
correct principle, If then the
juGge inscrutably maintains
silence as to the principle ox
principles which he is applyving to
the feacts before him, it becomnes
cifficult if not impossible for
the Court to categorise the
summation as a reascned onae.”

,t

Ll

And the most recent decision indicating the Court's mind onm

this subject is contained in the Jjudgment of R. v. Geoige

Cameron {15$39] 5.C.C.a. 77/8¢ where Wright J.A. saids

o




“He (the trial judge) must demon-
strate in language that does not
reguire to be construed that in
coming to tirie conclusicn adverse

to the accused person he has acted
with the reguisite caution in mind.
Such a practice is clearly in
favour of consistency because

the judge will then be less likely
to lapse into the error of omission
whether he sits with a jury or alone.”

It is the settled practice of this Court tc examine the
summation of the trial judge sitting alone to determine if
he has heeded his own warning as to corroboration where that
is the relevant issue and as to visual identification as the
decided cases show.

Mr. Small referxred extensively to the decisicn of the

Court of Appeal of England in Miles v. Cain (supra) reported

in the Times Newspaper of December 14, 188%, There the
female patient of a physiotherapist claimed damages in a
civil suit alleging that he raped, buggered and desecrated
her on one of her visits to hig clinic. The trial was
before an experienced judge sitting without a jury. Ho
complaint was made of his self-direction on the relevant
gquesticns of law but the appeal was allowed on the basis
that the trial judge did not abide by his self-direction

in his approach to the evidence.

=

The Masiter of the Rolls contrasted the role of the

trial judge with that of the Coux! hppeal when he said:

Fn

13

Q

"The most important task cf the
judge was to ascess the
character and credibility of
the plaintiff, the defendant
and the other witnesses. Inso~-
far as he did so on the basis
¢f seeing them and hearing them,
we are in no position to say
whether he was right or wrong.
But what we can consider, and
have to consider, is whether

he indeed approached the
plaintiff's allegations with
the caution which he declared




"that he would adept; whether
and tc.what extent he cross-—
checked his =zassessment of
their credibilities against

. the probabilities and impro-
babilities of thelr evidence

0O 4 wo &0 G aO DO OO0 R

Nicholls L.J. expressed his distress at finding that
the trial judge time and time again did not face and grapple
with difficulties which existed if the plaintiff’'s evidence

wWere to be accepted as true an

Cu

in the end held that because
the plaintiff made an extremely sircng impression as an
honest witness, the trial judge was led into error in not
appraising adeguately all the difficuities which had to be
satisfacterily answered if the plaintiff’s evidence were
tec be believed.

Butler Sloss IL.J. found that the judge's findings of
fact on critical issues did not have regard to all the
relevant evidence. On one aspect of the evidence Butler Sloss

L.J. said:s

"The judge did not refer to the
plaintiff's explanation given
in her oral evidence. He
advanced no theory why be accepted
her version ..ceeoocc'
This last.comment seems to us te clearly indicate that
findings of fact unaccoupanied by reasoncd assessment of all

the relevant evidence are unlikely to be sustained on appeal.

AS te Mr. Small's third guestion which asks the Court

to set out ithe principles up®n which it acts when an appeal
is taken against findings of fact and assessment of evidence of
a trizl judge, we adhere to the well known principle, repeated

by the Master of the Rolls in Miles v. Cain {supra)} that:
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“There is abundant authority for
the propositiorn that where the
crucial issues between the
parties are issues of fact, an
appellate court should never
forget the advantage enjoyed
by the trial judge in having
seen and heard the witnesses
giving evidence and it should
hesitate long before rejecting
ox interfering with his con-
clusicons (see The §.5. lHontestroom
19275 A.C. 37 and Benmax V.
asustin Motor Co. Ltd. {19551 1
ALl E.R. 326).°7

We now return to the issues raised in the instant
case. On the issue of identification the learned trial
judge ought to have resclved with utmost clarity what exactly
transpired when the appellant was being taken to Court on
the morning cf Pebruary 27, 1389, If he concluded that
Mr. Oliver pointed out the appellant to the Bentleys, he
would have to ask himself the secend guestion, viz. why did
Mr. Cliver deny this and why was Mr. Bentley anxious to
distance Mr. Oliver from the entrance to the Courtrcom when
the eppellant was passing intco the Court. Mr. and Mrs. Bentley
will probably go away with a permanent sense of grievance
that their positive identification of the appellant was
rejected due to noc wrongful act on their part, and this points
to the necessity for a change in the administrative arrangements
for prisoners and witnesses at the Gun Court. ¥With the

rejection of the evidence of Mr. and Mrs. Bentley the Crown’s

case was weakened.

There was a glaring weakness in the evidence of
identification as it related to the description ¢f the man
who first attacked Mr. Oliver. The assailant was described
by this witness tc the police as about 5 feet 6 inches tall.
When the appellant turned out to be 5 feet 10% inches tall,

this presented a sitvation calling for an explanation and a




reconciliation between the percepticn and the fact. The
trial judge undertoock no such exercise and passed it over as
if it were an irrelevant factor in the case. Here is an
objective fact which this Court can use to say that the trial
judge did not put his peculiar opportunity to see and to
assess to .good use and so did not resclve a crucial issue

in the case.

In determining the overall credibilitv of Mr. Oliver
the learned trial Jjudge must have assessed his behaviour when
he was askeé about a preview of the photograph of the
appellant. To the self-directed question: Did the witness
display any hesitation in his answer? The trial judge‘s
answer must have begen "Yes". D1id he appear embarrased by the
gquestion? His answer must have been "Yes"? Did the answer
have the ring of reliability? His answer must have been "Ho",
had he taken a correct note of the evidence. If it was unclear
to the trial judge, having regard to the evidence of Mr. Oliver,
whether or not he had seen a photograph of the appellant on or
before aApril 30, 1988, he oughit to have been less inclined to
rely on the evidence of that witness.

In our view the trial judge did not face the difficulties
inherent in the two most crucial pieces of evidence on
identification and consequently his acceptance of the evidence
of Mr. Cliver that the appellant was one of the four men who
committed the robbery was arrived at without a proper
assessment of the relevant evidence.

it may very well be that judges will hereafter approach
giving their decisions in criminzl cases in a slightly
different manner than that which now obtainS. In the same
way that it is advisable for a trial judge to take a short:

adjournment in a trial with a jury, in all but the simplest
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cases, to prepare his summing-up, & judge sitting alone
should avail himself of the opportunity to clarify the
issues ip his own mind, probably to note down what he
proposes tc say and then deliver his fully reasoned
:jhdgment after the adjournment. In the long run this pro-
cedure will resuit in a}saviﬁé'of +ime and resources for

the cancerned parties.




