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WRIGHTY,. U.A.:

(This is an appeal against conviction and sentence in the

\

Resident Magistrate's Cour+ for the pa rssh of ST Andrew for a
breach of Section 13(4) of the Trade Act. The charge reads:

“louis Williams on the 18th day
of May, 1985 in the parish of
St. Andrew was a person who
aided and abetted the failure
to comply with the condition
sub ject to which a licence was

- granted for the importation of

e one 1983 ¥olks Waggon Golf

Motor Car, Chassis No. 17EW062217
such import licence being condi-
tioned that the motor vehicle
mentioned in the licence shall
not be sold, pledged, transferred
or otherwise disposed of without
the prior permissicon of the Trade
Administrator and shall be
re~exported at the expiration of
the contract, from the island.”

This licence had been granted tc one Detlef Bell, 2
German national, who was employed to the Americana Hotel while

the appellant was empioyed at the Couples Hotel, StT. Mary.
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_.9 "anv_exumpfjon,-excen+lon,-_
provisoor: condition inithe
~‘enactment on which the same.
©shalid be: framed, it shail nof
oben necussary for ?he prosecu-;
tor or compiatnan? 1n “that.

- .behalf fo prove such- negaf:ve,
Coecbutothe defendanf may prove
“ .Tﬁe aff;rma+|veifhergof IRy

his aufenco,;-:Fhe hOUid have
-3dv_n+age of ?he same i L

'-ll+ is clcar Therefore,' ”

: hadow of a8 doub? Tha? no suCHJV o

| VHburden I:es ow The prosecuf:on as wés conT nded for by Mr..Peerson@:' 

The ﬁppetfanT had soughf refuge sgnorance of ?he: 'T

1{|cence was granfed fhe breach

.”.ﬁcondlflon subJecT To wh:ch Thé

' 3_of which gavg'rtse +o The chorge}j;Buf no CourT coutd be expecf‘c"f .

.1g+o accegT Th ? as yrue :n The face'bfffﬁ acT Tha? The cond TlOn_;7

..|s stafed cleor ,gon ?he fron? and ﬁaéklb;ﬁuhe Izcence form

'-tndeed in adolfion To Tha? There |s c!early wr:f?en on fhu face:

of Tho £lcence ?haT The vehicie ':‘o bc cxpor?ed

beydhd

aWork. Perm:f renewal
.15/8/84 (Permit NOW: i
“or ifihe leaves Ja. be
3 years resudency -

'1_12/1/84 “-,,
f-l? s abundanf[y ctear Therefore ThaT iT was only by :f

 means of a fraud pracflseﬁ on fhe aufhorlfnes ?haT The car WuS ; % 

'"ﬁ!anded .iICunde and Transferred becausc Bci! was noT ;n Jama:ca?.‘-'

'5;iaf ?he fxme when The car was [anded nor when :f was Iicensed' noﬁj'

-f_”fransferrud~;sall aone 1n h;s name by ?he appelianf who had se+ ' Qf 

'".f_The whole Trﬁ!n of cvenTs 1n moflon BUT quiTe aparf from noT

3i be1ng able TO hsde behznd lgnorancG he dtd nof and cou¥d no?

ﬁ}f“produce a wa:ver of ?he conlenon smposed for, no+ on!y |s he éfj_577f

"7jjs+ranger To +he Elcence,'and so cou¥4 nof obTaln such a waiver

bt R ?he foTat;Ty of_fhe.eVldence o such: wayver couid ever:

”exysr,_f

is-retevant

Secf:on 13 of +hé Trado AcT ﬁs5"f§bfé§; 5 -




5.
TAny person who -

(13(2a) confravenes or fatls To comply
with: any’ term,  condition,: .or
“restriction of, or subject to
“whikch, any'licgnCu lS gran+ed
under secTnon ii - :

shall be- gu;!Ty of an: offence and on
summary conviction therecf:before a
Resident Magistrate shall:be Viable
to a fine not exceading three thou~ .
sand dollars and in default of pay-
““ment to Imprisonment with: or without
hard labour for a term nof excee ding
“twelve monthsy R N R

(2) s e s s e e e ke s et e uie a0 a8 oee aeaiag e

~{¢3Y " Where’ a person has been -
convicted of any such coffence or
"breach  the court befores whom.he js -
convictad may make such corder as . fo
“‘the forfeiture or disposal of:any:
gocds in relation to which the offence
" or breach was committed as the court
_Thlnks *lT

(4) Any person who aTTemst To
commit, or conspires with any other
person to commit, or-does any. act
preparatory’ To;'or'in any way - ‘aids
and abets the commissioniof an -

of fence® undar subsection (1)(a),

shall beiguilty of an offence
punishable in like manner as the

said offencs and the provisions of -
subsection (3) shalb apgply .in Ths
case of an offence under this sub-
section as it apgplies in the case

of an offence under SUbScCTIO? U)(a)"

IT is plalﬂ from readsng The secTnon ThaT The admuTTed
acts’ of the appe[lan+ are squarely w1+h|n +he acTs wh:ch The
secf;on is desngnOd ?o punlsh !ndeed here ;s a ciear revaio—
+lon of The manner in which The prov15|ons of ?he L1Csﬂ51ng
SysTem abouf which There is so much hue and cry, and qurTe
rightly so, are c;rcumvenfed. We saw nc reason for inTerfering
wifhgfhé'conv?c?fdn?

Ground z compla:ned that:

“The sentence |mposad by The
learned Resident Magistrate |
harsh and excessive having
regard to all the circumstances
including the fact that. the

appellant had no previous
convictions."



' ,w1sh To 1mpor+ a car for hls p réonai

tarraved 1ﬂ The lsiqnd |n ear!y March

_fanT had *he car Eic;nsed a? Th;

' rece:ved regssfraf:on pta?es NG 9100

'. Tha+ Th ré was no e

.f;car was forfutfed

“  _The.appéiiadf~&356foséd ln & caufnon srafemenf adm:??ed lnfo

" evsdence and whrch he conflrmed is corr”c+ ThaT Bet! expressbd a -

use and he athsed Bell

' ]buy a VW Goif anj he wouid purchase |+ from htm aT The end of

' Be|i9s confracf.¢ Bel! received The itcence elfher Iafe January
’ V or earEy February, 1984 buf Beit !os+ h;s JOb before The arr:v;!
 f _of The car aud decndcd ?o Ieave ?he asiﬂnd The appeiianT Pcld

 8611 $50 OOO for Tnc'car and underTook fo pay The re!evan? dufies'

fwhereupon Beil gave hcm "all Th¢ documenfs for +he car f The c5

@984 by which Trme se:! huc'

'f a!ready qepar?ud [hb appvllan? had a broker clear The car and

 .1Paid dufzcs amounfing TO $12 000 on 12Th March 1984 The 3ppp!—5~”'

 angsTon Coilecforafe and

'fAffor keepxng ?he car for

" 'abouT one. monfh The appeEEanT sotd LT To one Erroi Anderson for_-

”f_$79 750 The pol|ce selzed The car: from Mr Rnderson on fﬁf ””

  jJune:1§;:1984

o Mr._Anderson *esf:f|ud ThaT on May 18 1984 PT fhb ;

' ﬁCoEtec?oraTa, K;ngs?on he szgned The Trans,er Form presen?ed Thurv B
fg:by The appefian? ThaT form dld noT have The appeilanTVs sngng~  

"T,Ture buT Thaf o: D Beii and Thus The car was. Transferred To hsm

ln hts defﬁnce ?he appe!lanT adooTed The sTaTemenT

'  wh1ch he had ngcn To The Poliea re!a+|ng ?he facfs sa+ ouf abovw_ :-
': jUnder cross examsnanson, he agreed w:?h Mr Anderson s ev:dcnc;iﬁ
of The :ransfsr of The veh:cte by mecns of a Transfer Form w::h
;'The name and ssgnaTure o DuTiuf Be{ Bu? oefore +he defence 11  Lf
.L -Qas heard Thy iearned Resndenf MangTrafe had ?o over rule a: g

]gsubr1551on by Mr Pearson cf no caae To answer, on The ground

:ydencn of a;d:ng and abef?ang

The appellanT was conVicTed_und f|ned $T 000 WETh

*5 ai+erna+|ve of s:x monfhs'imgrxsonmgntyaﬁ hard;[aboqy;and;#he“'




3-
‘The ground of appeal on which the conviction ls
challenged reads:
%The verdict was unreasonable and’ =
:canno? be suppor?ed hav;ng regard
“+o the evidence."
' Mr. Pearson's endeavour to"support +his”gfoundjcf5a”

appeal fhls Cour? was *reafed to submtss:ons which are. unworThy

of_any»counsei-;n such a forums Even the meresT law s+udenT

: shéufd'khbh*+hé+-wﬁereaé the burden of proving the chargeﬂlres;f*
on the bfﬁéecu#?oh Tha#'bUrdenFGdeé'no+'ihciude'prbvihgﬁafnega;ﬁv

T_Tivéfévermedf of ma%féf§_ﬁéc&l3ari9"w}+ﬁih*fhé”knbwiédgefdethE"'

_-QCCPSéa;-Tifzfé*fbf'fhe”éECUSéd:*5 ¢ro¥e on a balance of proba- -

“bilities any sxception, proviso exception etc. upon which-he ™

re{iés'f5f~a'défen¢é See R_v Lloyd Eiifoff-R{M.C;A; N0}327/87ﬁf*

(unrepor?ed) dafed 25.6.87 applying R v Edwards [19747 2 All

E.R. 1085 and R v Hunt [1986] 3 W.L.R. 1115,

 [n'R_v Lioyd'EllEGTT; the appei1ah+"was;bharged'for3””

breaches of fthe Opficians Act in that not being registered under
the Opticians Act,as required by Section 7 of The Act,he ‘had ‘on
'Three”bcdasféﬁé'héld'h?méélf out to be so registered in contra-
.venflon of Secflon 15(b) of fhe AcCt.

IZ'In this Court, as before the Resident Magtsfrafe, it
was cdn%eﬁdéd’Thaf the onus of prdVihg3+ha+'The'appellanfﬁwgs*
not rﬁg1s+ered fell on the prosecuftonu “Th?sfsubmission-wasl'

reJeCTed-by-fhe CourT thCh neid 'c1+:ng R v Edwards- and "

R Q Hunt (supr ) in which. The pr1nc1p!e was. cons;derbd and’
re- sfafed ThaT t+ Was not for the prosucufion put the defenca*'
to prove.any negaflve averment on whlch it ptaced reliance.’

- Furthermore,,:nasmuch as the charge is a summary’

offence the Court drew attention Td-fheaéfé+u+oryfprdvaion;'“
wh:ch is apposafb Yo this case, i.e. the provisc to Section 13 'ﬂ\

of the JUSTIC@ of +he Peace Jurasdlcfuon Aéf'which reads:

’Provzded always; ThaT if the
lnformafton or complaint in
any such case shall negative



i+ was submlffed ?haf The Resadenf MagtsTraTe could hava ﬁ  

"75 ftmposed The QQXimum f;ne w;fhou? orderlng Torfe1+ure,.which is1fr5

"Eff'discreTionary, and fhaf 1n orderlng rorfelfure The ReSIden? B

ﬂ@MagtsTrafe soughf To VISIT upon #he appelian+ a punlshmen+ beyond3j' f'

 ;;The naTure of The offence ForfEiTure, |T was subml?fed is much“-fgz”

~:lmore ser;ous Than The offence comm:f?ed Such a submnss:on

' f glosses over The seriousness of The offence comms?fed and be?ray;'i

3ﬂf@_and pays bu? ilf?!e respec? ?o Th |n+endmen+ of ?he Acf

E? mUST, 1ndeed be dlfflCUlT To imagine a more de!tmuf"

'~Zbera?e scheme To rcnder ?he resTr:c+:ons imposed v:a ?he §leﬂSle_L ;_

" ff’sys+em nugafory ”“Wha+ was clear ;s +ha? Mr. Pearson s reai och

.  .was To secure The reTurn of The car,; Buf To acceed ?o such

.Jﬁjenfreafy wou!d make ?hts Cour* a prlnC1paE in Tho mischief

.:%?;becausc Thp Cour.-wou!d Thus leg;f:mrze Thc crlmina! acTs of The 

”iﬁ;fappe!ianf del;berafely purpe?rafed 1n opcn deflgnce of The Iaws    }

'Jﬁfand by wh;ch he had cnrsched hsmseif To The Tune of $i7 750

ﬂiFEven tf The nax:mum fsne were subs.tTuTed and The forfen?ure.f'”"

73 ; fremoved fhe appeitanT would suffer no’ rcal punashmenf .Has 98557;m_ﬂ:f

| :w_on The ven+ure wouid on!y be redu#ud To $s5 750 -_more Than flVC  ="'

"7'fjf|mes The max:mum f;ne?_ We saw no. nood rbason for ;n?ef%ering

tv;waih :he sun?enceai;_”ﬁ'J o
ﬁ.!n +he resuiT wo dasm:ssmd The appeal and affrrmed boTw  _ﬂ"

':. The convtc?lon and +hv sen?encq;5.fﬁ?”




