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rray-zavie for ithe Crown

February 17 and &, 1293z
HORGAN, J.A.:
The applicant was tried cn an indictment charging him that
he on the 3rd day of hay, 1990, murdersd nlvin Scarlet:. He was

convicted in the Home Circuit Court, Kingston on the 7th sHaxch,

1591, sentenced to death and now applies for leave to appeal

G300 a.m, of the meterial cay &t the Desrces and Goduaes compound

2L the

which adjeins the dunp at Spanish Town Road, Kingston,
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Year of this compound is a gate, vhere z security guard is posted
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te control trucks Beving . £rom the Desnoss anc GedGes compound to
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opens
and closes this gate to Desnces and Geddes tiucks.,

§ Ltie guard oblserved two men, one of whom he
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identified as the applicant, sitting on & concrets o
the dump area near to the gate where he shoeod About H:00 a.m.
he opened the gatz for two trucks going to the aump and, as they

entered the dump, the applicant leapt onto the body of one of
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cr foresaw thac in pursuing the guard snovher would be killed was

not ieft to the Sury., He further said 1f the applicant ¢id
Not contempiate sericus injury oxr death vo another person he would

injury or death woulu occur that he could be guxrlity of murder.

de relied on R. V. Saunders and archer (1573} 2 Plowd; 473 Fost 371

er, He gave hoer the polson in an appie. dhe bit it and gave it
to her daughter vhe ate it and <ied. Hsz was charged for murder.
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“if J W hires J 3 to poison A, and instead
of poiscning him, he shoots him, J W is,
nevertneless, liable: Fosit. 365, 37¢.°

and Archer (supra) does not, in our view, assist the applicant,

Applying the above principle, however, the nexc guestion
would be: VWas the crime counselled commitited?y aAndg if so,
woula it rall under this general pripciple to constitute nurder?

"0 commit & Rurdsr, transferred malice Le suificient in
prooi. Ia this case the crime actually agreed upon was nurder
ana robbery with a gun. A weapon was in the hands of one who
received encouragemeni by words, used by the applicant, “Shoot
the guard boy meX we get him gun,“ which clearly showed an
intention o shoct ané kill the guare. However, in the instant
case, in gomplying with the words of encouragewent, he fired and
in doing so he was fulfilling the zgresd purpose and the clear
common intencion to kill was effected with full knowledge by the
applicant of the nature of the enterprise, if then, whether
uaintended, by mistake or negligence someone else is killed,
soth wonld be egually liable for whatever ensued. The fact of
mistake by his principal in joint pursuance of an unlawful act,
cannot absolve the applicant from the craiume,
‘his approach is entirely in keeping with the trial judge'is
directions. To circumnavigate the law and spell out to a jury
unnecessary directions would only widen a summing-up and invite
confusion in the minds of the jurors.

For these reasons we agree that the application for leave
e treated as the heaving of the appeal. The appezl is dismissed

ant the conviction affirmed.



