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IN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S CRIMINAL APPEAL NO. 57/89

BEFORE: THE HON. MR. JUSTICE WRIGHT, J.A.
THE HOM. MiSS JUSTICE MORGAN, J.A.
THE HON. MR. JUSTICE GORDON, J.A.(Ag)

REGINA
VSG
MICHAEL CAUSWELL

F.M.G. Phipps, 0.C. and George Soutar for the Appellant

(v) B. Sykes for the Crown

October 24 and December 13, 1989

WRIGHT, J.A.

On dctober 29 we dismissed this appeal against
conviction in the Resident Magistrate's Court for the Parish
of Kingston held at Sutton Street on the 6th day of June,

¢ ) 1989 before His Honour Mr. D. G. McIntosh for the offence of
Assault Occasioning Actual Bodily Harm on one Dobson Guy
and affirmed the conviction and sentence of a fine of
$1,500.006 with the alternative of 4 months imprisonment at
hard labour. We are now honouring our promise to put our
reasons in writing.

Up unitil October 8, 1988 sixty-years old Dobson

Guy had been employed for seven years to the Appellant at

D

the latter's garage at 15 Arnold Road, Kingston 4. Mr. Guy
was a watchman. Durirg the night of October 7 Detective
Corporal Calvin Ebanks, a friend of the appellant, stopped
by the garage where he saw Mr. Guy and one Norman Scott.

Mr. Scott was in the act ¢ making a telephone call.
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Mr. Guy testified that Mr. Ebanks accused him of selling

telephone calls. But he deniecd this. His evidence was that

Mr. Scott was a customer of the Appellant and that he had
(;)’ come to borrow a lug tool and a jack and alsoc to call his,
Scott's brother. However, Mr. Guy contended that the tele-
phone was not working and his evidence was not contradicted
on this point,

On the morning of October & both the appellant and
Deteciive Corporal Ebanks arrived at the garage and Mr. Guy
was summoned to the appellant’'s office where he was confronted
with the charge of selling telephione calls, which he denied.
The appellant, testified Mr. Guy, then took from under a
settee in the office a 5 ft. length of wire cable about the
size of the witness'® little finger, doubled it and started to
beat him in the presence of the Police officer. After
receliving several blows to hand, shoulder and back Mr. Guy
ran out the office but was chased and brought back by the
appellant who then closed the door and continued to beat him
<:\ until he started to cry. At that stage he said Mr. Ebanks

intervened:

“Do Mr. Mike, don't bother with him no
more., Don't beat him no more. Give him

a chance®”

wherceupon the appellant struck him another blow and said "a
fire you, get out my place, you dam thief you." Mr. Guy
then took his clothes and went to the Allman Town Police

Station and made a report to District Constable Clinton

(N

Williams who observed his condition and sent him off to the
Kingston Public Hospital for treatment.
The relevant portion of the District Constable’s

evidence was recorded thus:

1630




"¥ sent him to K.P.H. After he made the
report f looked at him. £ ncticed mul-
tiple wounds as if he was beaten with a
wirc, The wounds were long wheals on his
body ~ shoulder and back. I took state-
ment from him which I recorded”..cococooos

in cross-examination it was suggested to Mr. Guy
that he had run out of the office while it was being dis-
cussed that he should be charged for making illegal calls
and had sustained his injuries by running into the door.

This of course he denied. Said he "my left hand did swell
up and wealt up.”

There was tendered in evidence a medical certifi-
cate which Mr., Guy said was issued to him at the hospital
and which was served on the defence over one month before the
trial. Defence Counsel, guite properly in our view, objected
to the admission of the certificate in evidence on the ground
that it did not comply with Section 50 of the Evidence Act
which provides for the admission of Medical Certificates in
evidence at trials in the Resident Magistrate's Court. His
objection was however over-ruled when the court learned that
the Certificate had been served over a month buefore. There-
upon the learned Resident Magistrate procecded to record that
the certificatc “shows multiple long wheals over back and
left shoulder inflicted by blunt object(s)." When the Dis-
trict Constable was cross—examined he denied any dealings
with the medical certificate before the court and produced
from his'diary another certificate which he had received but
about which nothing had been done. He confirmed that some
of the weals were bleeding when he saw Mr. Guy.

The defence was a flat denial of the charge. But
what is more it &id not support the suggestion put to Mr. Guy
that he had run into the door and injured himself.

The appellant admitted that Detective Corporal

Ebanks was his friend and that Ebanks at his request
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would partol the premises at night. On ithe morning of October
d, 1988 Ebanks came to the office and made a report to him in
the presence of Mr. Guy and while the possibility of prefcr-
ring charges against hinm was being discussed iMr. Guy mumbling
something whereupon he told Mr., Guy -

"to get out the place, that he was fired

-

immediately and I did not want to scc hinm
back in thc premises again. He ran out-
side open the door and ran and I went
aftcer him behind him as I had not rcally
finished giving him a piece of my mind
——————————— at no time did I hit lir. Guy."

Quite predictably Detective Corporal Calvin Ebanks
saw no beating takce placce on the occasion in question. He
reported to the appellant his observations of the previous
night and he heard the appellant warning Mr. Guy saying he was
a thicf and that hce should get out of the place. He saw
"watchic®™ run out of the office and at that point the Cor-
poral went into an adjoining office and then saw “"watchic®
going through the main office door. The appellant went
outside but the Corporal remained in the adjoining office
and at no time did he see the appellant hit Mr. Guy nor did
he plead with the appellant to stop hitting Mr. Guy.

Mr. Guy had testified that the rcelationship between
the appellant and the corporal was so clese that he thought
that the corporal was working with the appellant. Indeed; the
corporal operated a wrecker which was scrviced by the appell-~
ant. Furcher there was cven an occasion when Mr. Guy had
locked up the Corporal who had fallen aslecp in a car on the
premises. 1in the light of this evidencce which was not con-
tradicted either by the appellant or the Corporal the nature
of his evidence is not surprising.

among the findings of fact recorded by the learned

Resident Magistratce are the following:-
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"This Court was impressed with the witness
of My. Guy and found him to be a witness
cf truth.

This Court found beyond x:ll rcasonable
doubt that the accused Causwell on §.10.68.
did nge a wire cable to beat the complainant
causing injuries to hie back and shoulder.

That gitall relevant times Ebanks was
present -~ Ebanks differ slightly saying
he left Causwell's office and that the
complainant did not return therc.

it is only the complainant that attests
to his receiving a beating. The physical
evidence of a beating was corroborated by
District Ccngtablc Williams whe saw injurics
consigtent with a recent severce flogging
with o wire cable. The evidence ig furtner
corroborated by the Medical Certificate,

Further when Williiamg sexrved the summong
there was no indication from accused that
he was surprised as he would have been had
the alicgations been unfounded and & deli-
berate concoction.”

Myr. Phipps challenged the conviction on the ground
of misreception of evidence:
Viz. 1. The Medical Certificate
2. The opinion of a lay pexrson

3. Evidence of the appellani's »
reaction when he was scerved
the summons.

The admission of a medical certificete in evidence
at a twrial in & Resident Magistrate's Court is provided for by
Section 50 of the Evidence act which reads:-

“50 - (1) Hotwithstanding anything contained
in any law, but subject always to the provisions
of this Part, any certificate or report, if
accompanied by a sworn statement by the medical
practitioner who hasg signed the certificate ox
report, shall be admitted in evidence in any
criminal proceedings before a Resident Magistratc
or Justices, or at any Coroner's Inguest, without
the medical practitioner being callced upon to
attend and to give evidence upon oath.

o]

(2) Where, in any criminal proccedings
before a Resident Magistrate or Justices it is
intended to puc in cvidence a certificate or repoit
as provided in subsection (1), the prosecution
shall, ot least three clear days before the pro-
ceedings, serve upon the defendant written notice
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of such intention, toyether with a copy
uf the certificate or repost, and the
defendant, at the commencement ofi the
proceedings, may cbject to the adnission
vi the certificate ur report, and may
reguire thie attendance of tie nedical
practitioncr to give evidence on oath.”

There is nu cocher enabling provisicn to this end.

by

wcourdangly, there is an irregulacity where cherc nas notc
been compliance with the Section. The learnea Resident
Magistrate was accordingly in erver in boch admitting the
certificate in ¢vidence and treating it as reliuble evidence.,

The second coumplaint relates tu the evidence of
the District Constuile., His evidence was -

"

I nuticed multiple wounds as if he was
beaten withh a wire, {he wounds wece
long wheals on his boay - shoulder and
back, " {(Emphasis supplied)

The objection relates tvo the porcion of riis
evidence witich has been underlined. The compleint is chat as
4 lay person he is not competent to give an opinion on a
medical natter. When the evidence is locked at 1t is

- Y

obvicus tinat the witness was merely describing the injuries

w

he cluimed he saw and it is not without significance that

he was nut challenged as we the injuries he described but

only as to hiis assessment as tou how they could have been caused.

We see this matter to be no different froum o casc
in wihich a witness is allowed to express his opinicn outside
the field of his expoertisc provided that he alse states the

facts on wihich his opinion is based. In R. v. bLavices (1962)

3 All E. R. 97 the accused was charged with being unfit to
drive through drink, contrary tou scetion ¢ of the Rowd
Teraffic act, 196U. Lt wuas held that the cestimony ¢f a

3

witness of his impression whether che accused had taken

drink is admissible in ovidencae, if hoe states also the
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loine and unsupported suyggestion that he had run inte g uccx!

Could he have incurred multiple wheals toe his back in that

What is mure, the learned Resident Magistrate who

saw and vbserved che witnesses cccepted M. Guy as a witness
of truth. In additacn, there was the unchallenged cevidence
of District Counstable Williams as to the bleeding weals
which he saw within the time that it Louk Hr. Guy te get cu
the Allman Town Pllice Staticn from 15 Arncld Road, What was
the defence which the learned Resident Mayglstcrace had o
cunsider? Pirst therce was the unsubsutanticted suggesiion
that the injuries nhad been sustained in o collisicn witch a
dewr.  Then, cthere was the swoern defence of a denial.

We understand che principle te be tlict evidence
wiungly admitted will procure the quashing of o resultant
cenviceion if that evidence is such as te balance the scales
against the appellant. in ocher woras the conviction will
be quashed if & miscarriage of justice has resulted. bSee

Teper ve R, (1952) A.C 480; (1952) 2 All BE.R. 447. In the

instaent case we find that the evidence properly admitted
was so overwhelming that any jury properly girected would
inevitably have convicted the appellant. We are cenfident
that there was ne miscarriage of justice or the likelihood
thercof .

Fur thesce reasons we dismnissoed the appeal as

carlicr stated.
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faces wn whichh his impressicn is bused although tie witness

15 not ail exkpert medical witness. sce tow R. V. Scuess

(19637 1 W.L.R. 1306 where evidence was received from a ductor
beyona che scope of his profession. It was held chat the

fact chat he was not an expert in the mattey went to the
weight of his evidence and not to admissibility.

sgain in R. vs. Mancock (1L9063) Gleancry Law Kepowzis

§1 where the charge was unlawful wouunding ne meaical certifi-
cave was proauced but cvidence was adduced from at least three
witnesses wile were present at the scence and & counstable who

when called to the scene saw che complainant blecding. It wa

O]

hela by the Courte, dismissing the appeal which hiad been
breugic i che ground that ne medical ¢vidence had been ten-—
dercd, that (per Lewls J.a.) at p. 2

"it 1g inconceivable that the success
wE a prusecuticn for maliciocus wounaing
wiiere witnesses had testificed thac the
person assaulted had been cuc and had
blea could depend upon the production
vi a medical certificate.”

In sinilar veln woe hold that it is inconceivable that a

1

witness in the pesition of District Constable Williams siiculd

be uebarred from cescifying as he did, eyidenee.which had the
effece f putting the nature 0f the injury beyond any equivoca=
ticit. In our opiniun this complaint is witheut merit,

Relying on Cruss un Bvidence 4th Bd. page 442 and
Chopter 9 pagce 213 wyr., Phipps submitted that wlhiere inagais-
sible evidence is used the admissible evidence nust be
such tuat che jury would inevitapbly have cunvicted,

We agree that the medical cervificate was ilnadmissibile

-
ot
e
ks
(.

ang so was the appellanc'’s reacutlon when scrved witl

surmiaons . A8 against that what was the admissible evidence?

- +

There was tihie clear evidoence of the viceim of the atroe~

cities which was cnly scughi to be challenged by the
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The Hon. Mr. Justice Gordon, J.i. (4g.)

R. +~. LLOYD MITCHELL
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CiAMPBELL, J.A.

The appellant was convicted of common assault on

June 20, 1989 and fined $1,50¢.00 cr ¢ months imprisonment
at hard labour. The appellant is a police constable and the
cormmon assault which was in the night ¢f August 4, 19&s5 was
upon Corporal konald Small who had reported to Sergeant Mariin
in the presence of the appellant that the latter had not
turned up for duties at the Denham Town Remand Centre the
night betore. The appellant armed himself with an Mlo rifle
which was loaded and pointed the same to and touching the face
of Corperal S$mall and threatened to kiil him. The appellant
<; \ denied this. The learned kesldent Magistrate accepted small's
/ version. He was entitled s¢ to do  having seen and heard the
conplainant on the one hand and the appellant and his witness
on the cother hand.
My . Delisscr was allewed to argue supplementary

grounds c¢f appeal. He argued these with tenacity. They were

A60\




......

——

2.

airected at findings cof the Resident Magistrate which he
submitted were either not supported by the evidence cr were
unreasonable. We found the basic findings of the Resiaent
Magistrate supported by evidence which he was entitled to and
aid accept.

Aappeal dismissed conviction and sentence affirmed.
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